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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,429 


HIGHWAY TRUCK DRIVERS AND HELPERS, LocaL 107, ETC., 
Petitioner, 
v. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent 


JOINT APPENDIX 


PREHEARING CONFERENCE STIPULATION 


Pursuant to Rule 38(k) of the Rules of this Court, the 
parties, subject to the Court’s approval, hereby stipulate 
and agree as follows with respect to the issues and the 
procedures and dates for the filing of briefs and joint 
appendix: 


I. Issuses 


1. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that peti- 
tioner engaged in a strike to compel the Company to execute 
a contract requiring it to cease doing business with inde- 
pendent operators. 


1 


2 


2. If so, whether, in the circumstances of this case, a 
union which strikes for such an object violates Section 
8(b) (4), (i), (A) and (B) and (ii), (A) and (B) of 
the Act. 


3. Whether the Board could properly find the con- 
tract provisions in question unlawful in view of: 


(a) The Trial Examiner’s exclusion of evidence as 
to how the contracting parties interpreted and applied the 
contract provisions in question, and 


(b) the contentions and statements of the General 
Counsel at the hearing with respect to these provisions. 
4. Whether the Board’s order is valid and proper. 


Il. BRIEFS AND JOINT APPENDIX 


1. The record in this case shall be reduced to a joint 
appendix comprising the materials each party designates, 
with each party bearing the cost of printing the material 


contained in its designation. 


2. Petitioner shall serve its designation (which shall 
include those parts of the record required to be printed by 
the Rules of this Court) on or before September 18, 1961. 
The Board shall serve its designation on or before Septem- 
ber 28, 1961. 


3. Petitioner shall have responsibility for printing the 
joint appendix which it shall file along with its brief on 
or before November 20, 1961. 


4. The Board shall file its brief on or before Decem- 
ber 27, 1961. 


5. Petitioner may file a reply brief on or before Janu- 
ary 12, 1962. 


6. It is further agreed that any party and the Court 
may refer to any portion of the original transcript of 
record which has not been printed or otherwise reproduced, 
it being understood that any portions of the record thus 


3 
referred to will be printed in a supplemental joint appen- 
dix if the Court so directs. 


Dated at Philadelphia, Pa., /s/ RICHARD H. MARKOWITZ 
this 29th day of Aug., 1961. 


/s/ HERBERT S, THATCHER 
Dated at Washington, D. C., Counsel for Petitioner 
this 29th day of Aug., 1961. Truck Drivers 


/s/ MARCEL MALLET-PREVOST 
Asst. General Counsel 


Dated at Washington, D. C., NATIONAL LABOR 
this 29th day of Aug., 1961. RELATIONS BOARD 


(Dated March 4, 1960) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FOURTH REGION 


Case No. 4-CC-124 


HIGHWAY TRUCK DRIVERS AND HELPERS, LOCAL 107, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA, INDPT. 


and 
E. A. GALLAGHER & SONS 


COMPLAINT AND NOTICE OF HEARING 


It having been charged by E. A. Gallagher & Sons, 
herein called Gallagher, that Highway Truck Drivers and 
Helpers, Local 107, International Brotherhood of Team- 
stecs, Chauffeurs, Warehousemen and Helpers of America, 
Independent, herein called the Respondent, has engaged in 
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and is engaging in certain unfair labor practices affecting 
commerce, as set forth and defined in the National Labor 
Relations Act, as amended, 61 Stat. 136, herein called the 
Act, the General Counsel of the National Labor Relations 
Board, herein called the Board, on behalf of the Board, by 
the undersigned Regional Director for the Fourth Region, 
pursuant to Section 10(b) of the Act and the Board’s Rules 
and Regulations, Series 8, Section 102.15, hereby issues 
this complaint and notice of hearing, and alleges as follows: 


1. A copy of the charge and a copy of the amended 
charge were served upon Respondent by registered mail on 
January 7, 1960 and January 8, 1960, respectively. 

2. (a) E. A. Gallagher & Sons is, and at all times 

ip doing business 


Philadelphia, branch terminals in Bev- 
erly, New Jersey aryland. Gallagher is 


engaged in the businesses of warehousing, export packing, 
operation of marine terminals and in operations as a com- 
mon carrier. Gallagher operates as a common carrier by 
motor vehicle pursuant to a certificate issued by the Inter- 
state Commerce Commission, between and among the State 
of Pennsylvania and fourteen other States of the United 
States. 


(b) In the course and conduct of its aforesaid 
business, Gallagher annually receives revenues in excess 
of $50,000 for the transportation of goods in interstate 
commerce. 


(c) Gallagher is, and has been, at all times mate- 
rial hereto, an Employer engaged in commerce within the 
meaning of Sections 2(2), 2(6) and (7) of the Act. 

3. The Respondent is, and has been, at all times ma- 
terial herein, a labor organization within the meaning of 
Section 2(5) of the Act. 
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4. (a) In the course and conduct of Gallagher’s op- 
perations as a common carrier by motor vehicle, as de- 
scribed in paragraph 2, above, Gallagher contracts with 
persons (hereafter called owner-operators), who own and 
operate their own truck tractors, to transport goods for 
Gallagher on a contract basis and to deliver the goods so 
transported directly to the respective consignees thereof 
in Philadelphia and the surrounding area, or to a Galla- 
gher terminal or warehouse. 


(b) The aforesaid owner operators are self-em- 
ployed persons within the meaning of Sections 8(b) (4)- 
(A) and (e) of the Act. 


5. (a) In addition, Gallagher employes persons on 
an hourly basis as over-the-road drivers and helpers to 
transport goods to the Philadelphia area, as well as local 
city drivers. These hourly paid employees of Gallagher are 
members of respondent and prior to December 31, 1959 
there existed a collective bargaining agreement between 


Gallagher and respondent covering the wages, hours and 
terms and conditions of their employment. 


(b) Gallagher also employs hourly paid workers 
at its terminal and warehouse facilities to work as ware- 
housemen and helpers. These warehousemen and helpers 
are not members of or represented by respondent. 


6. Since on or about December 15, 1959, and prior 
thereto, respondent has been engaged in a current campaign 
to force or require Gallagher to partially cease doing busi- 
ness with the owner-operators, and to achieve that purpose 
has demanded that Gallagher sign a contract or otherwise 
agree to be bound by the following agreements: 


(a) “All local area operation work . . . shall be 
performed by employees represented by [Respondent].” 


(b) “. . . road chauffeurs, shall not be required 
to do city work, and city chauffeurs shall not be required 
todo road work: .. .” 
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(c) “No operator may lease or hire outside equip- 
ment to supplement his own equipment unless all of opera- 
tor’s available, usable equipment is working. No outside 
driver shall be permitted to operate leased or hired equip- 
ment unless and until all available employees on the senior- 
ity list of operator have been assigned to work in seniority 
order; . . . When operator leases or hires equipment with 
a driver, operator shall give first preference to employers 
having a contract with a local of the International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America.” 


(d) “Operator agrees that road drivers, whether 
covered by this agreement or not, shall not make any pick- 
ups or deliveries within the city of Philadelphia or within 
a radius of forty (40) miles from City Hall, Philadelphia, 
Pennsylvania, the area for local area operations . - - In 
addition, road drivers, whether covered by this agreement 
or not, shall not perform any loading or unloading within 
the above area. All such work and all other local area 
operation work . - - shall be performed by city drivers, 
platform men, helpers, or other employees represented by 
[Respondent].” 


7. In furtherance and support of its demands set 
forth in paragraph 6, above, and to force or require Galla- 
gher to comply with same, Respondent has, since on or 
about January 4, 1960, picketed Gallagher’s terminal and 
warehouse facilities in the Philadelphia area. 


8. In addition, since on or about January 4, 1960, 
Respondent has ordered, directed, instructed and appealed 
to its members employed by Gallagher as over-the-road 
drivers as well as city drivers and helpers on an hourly 
basis, as set forth in subparagraph 5(a), above, to refuse 
in the course of their employment to perform services for 
Gallagher, and said individuals, members of Respondent, 
have withheld all services from Gallagher. 
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9. Objects of the acts and conduct of Respondent set 
forth in subparagraphs 6, 7, and 8, above, were and are 
(1) to force or require Gallagher to enter into a contract 
or agreement whereby Gallagher would cease or refrain 
or agree to cease and refrain from handling, using, selling, 
transporting, or otherwise dealing in the products trans- 
ported or to be transported by the owner-operators, or to 
cease doing !business with the owner-operators, which 
agreement is proscribed by Section 8(e) of the Act; (2) to 
force or require Gallagher to cease using, selling, handling, 
transporting, or otherwise dealing in the products of and 
to cease doing business with the owner-operators; and (3) 
to force or require other persons to cease doing business 
with Gallagher. 


10. By the acts and conduct set forth in paragraphs 
6, 7, 8, and 9, above, Respondent has engaged in, and has 
induced and encouraged individuals employed by Galla- 
gher and by other persons engaged in commerce or in 
industries affecting commerce, to engage in, strikes or 
refusals in the course of their employment to use, manu- 
facture, process, transport, or otherwise handle or work on 
goods, articles, materials, or commodities, or to perform 
services, and have threatened, coerced and restrained Galla- 
gher and other persons engaged in commerce or in indus- 
tries affecting commerce, and Respondent did, thereby en- 
gage in unfair labor practices within the meaning of Section 
8(b) (4) (i) (ii) (A) and (B) of the Act. 


11. The acts of Respondent described in paragraphs 
6, 7, 8, and 9, above, occurring in connection with the oper- 
ations of Gallagher described in paragraph 2, above, have a 
close, intimate and substantial relation to trade, traffic 
and commerce among the several States and tend to lead 
to labor disputes burdening and obstructing commerce and 
the free flow of commerce. 


12. The acts of Respondent described above, consti- 
tute unfair labor practices affecting commerce within the 
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meaning of Section 8, subsection (b) (4) (i) (ii) (A) and 
(B), and Section 2, subsections (6) and (7) of the Act. 


PLEASE TAKE NOTICE that on the 18th day of April, 
1960, at 11:00 o’clock in the forenoon, Eastern Standard 
Time, in the hearing room of the National Labor Relations 
Board, Fourth Region, 17th Floor Bankers Securities 
Building, Juniper and Walnut Streets, Philadelphia, Penn- 
sylvania, a hearing will be conducted before a duly desig- 
nated Trial Examiner of the National Labor Relations 
Board on the allegations set forth in the above Complaint, 
at which time and place you will have the right to appear 
in person or otherwise, and give testimony. 

You are further notified that, pursuant to Sections 
102.20 and 102.21 of the Board’s Rules and Regulations, 
you shall file with the undersigned Regional Director, act- 
ing in this matter as agent of the National Labor Rela- 
tions Board, an original and four (4) copies of an answer 
to said Complaint within ten (10) days from the service 
thereof and that unless you do so, all of the allegations in 
the Complaint shall be deemed to be admitted to be true 
and may be so found by the Board. 

Dated at Philadelphia, Pennsylvania, this 4th day of 
March, 1960. 


/s/ BENNET F, SCHAUFFLER, Regional 
Director for the Fourth Region 
National Labor Relations Board 

(Received March 14, 1960) 


ANSWER 


Highway Truck Drivers and Helpers, Local 107, In- 
ternational Brotherhood of Teamsters, Chaffeurs, Ware- 
housemen and Helpers of ‘America (hereinafter referred 
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to as “Respondent”) files the within Answer to the Com- 
plaint in the above matter as follows: 


1. Respondent admits the allegations of Paragraphs 
1, 2 & 3, of the Complaint. 


2. After reasonable investigation, Respondent is 
without knowledge or information sufficient to form a be- 
lief as to the truth or falsity of the allegations of Para- 
graph 4, of the Complaint. Respondent is without knowl- 
edge or information sufficient to form a belief as to the 
activities or legal status of the persons referred to as 
owner-operators. Respondent is advised that such persons 
may have the status alleged by the Complaint, but has no 
direct knowledge thereof. 


3. Respondent denies the allegations of Paragraph 
5, of the Complaint. Respondent avers that it has for many 
years been the collective bargaining representative of cer- 
tain truck drivers and helpers employed by Gallagher. 
Prior to December 31, 1959, Gallagher had signed a letter 


agreement in a form adopted by hundreds of other em- 
ployers and did, pursuant to such letter agreement, observe 
terms and conditions of employment applicable to all em- 
ployers in the trucking industry in the Philadelphia area. 


4. Respondent denies the allegation of Paragraph 6, 
of the Complaint. Respondent avers that the agreements 
referred to in the sub-paragraphs of Paragraph 6, of the 
Complaint, were not requested of Gallagher and do not 
pertain to and have absolutely no relationship to Galla- 
gher’s doing business with owner-operators. 


5. Respondent denies the allegations of Paragraphs 
7, 8,9, 10,11 & 12, of the Complaint. 

WHEREFORE, Respondent demands that the Complaint 
herein be dismissed. 


WILDERMAN & MARKOWITZ 
By: /s/ RICHARD H. MARKOWITZ 
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(Dated July 21, 1960) 


IR-204 
Philadelphia, Pa. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


Case No. 4-CC-124 


Hicuway Truck DRIVERS AND HELPERS, LocaL 107, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
INDEPENDENT 

and 


E, A. GALLAGHER & SONS 
George Burnstein, Esq., for the General Counsel. 


Richard H. Markowitz, Esq. (Wilderman & Markowitz, 
Attys.), of Philadelphia, Pa., for the Respondent. 


Herman J. Obert, Esq. (Krishman & Obert, Attys.), of 
Philadelphia, Pa., for the Charging Party. 
Before: Louis Plost, Trial Examiner. 


INTERMEDIATE REPORT AND 
RECOMMENDATIONS 


Statement of the Case 


It having been charged on January 7, 1960, by E. A. 
Gallagher & Sons (herein called Gallagher) that Highway 
Truck Drivers and Helpers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Independent (herein called the Re- 
spondent Teamsters) has engaged in and is engaging in 
certain unfair labor practices affecting commerce, as set 
forth and defined in the National Labor Relations Act, as 
amended, 61 Stat. 186 (herein called the Act), the General 
Counsel of the National Labor Relations Board (herein 
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called the Board), on behalf of the Board, by the Regional 
Director for the Fourth Region, issues a complaint and 
notice of hearing, dated March 4, 1960, alleging that the 
Respondent Teamsters had engaged in and is engaging in 
unfair labor practices affecting commerce within the 
meaning of Section 8, subsection (b) (4) (i) (ii) (A) and 
(B), and Section 2, subsections (6) and (7) of the Act. 

In order to properly present the facts of this matter 
the undersigned must advert to matters not within the am- 
bit of the complaint herein but which through testimony 
became a part of the record. 

As hereinbefore found the Charge which initiated this 
proceeding was filed on January 7, 1960, an Amended 
Charge was filed January 8. 

On January 29, 1960, the Regional Director for the 
Fourth Region of the Board filed a Petition for Injunction 
under Section 10(1) of the Act as amended in the United 
States District Court for the Eastern District of Pennsyl- 
vania. 

The petition above referred to alleged that the said 
Regional Director had cause to believe and did believe that 
the Respondent Teamsters, Highway Truck Drivers and 
Helpers, Local 107, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
Independent, has engaged in, and is engaging in, acts and 
conduct in violation of Section 8(b) (4) (i) and (ii), sub- 
paragraphs (A) and (B), of the Act, affecting commerce 
within the meaning of Sections 2(6) and (7) of the Act. 

On February 6, 1960, the Honorable Francis L. Van 
Dusen, United States District Judge issued an Order 
Granting Temporary Injunction which prohibited certain 
alleged illegal conduct by the Respondent Teamsters, 
“Highway Truck Drivers and Helpers Local 107, Inter- 
national Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, its officers, representa- 
tives, agents, servants, employees, attorneys, and all mem- 
bers and persons acting in concert or participation with it, 
or them:” ? 


1 Civil No. 27633. 
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Thereafter on February 23, 1960, the Honorable Court 
aforesaid having been advised that E. A. Gallagher & Sons 
(Gallagher) had since that time in writing agreed to con- 
tract with said Respondent Teamsters and the Court being 
satisfied that the Respondent Local 107 had complied with 
the terms of its Order dated February 6, 1960, “ordered 
that the Temporary Injunction heretofore issued by this 
Court be, and is hereby dissolved; this Court, however, 
retaining jurisdiction of the parties and the subject matter 
hereof so that Petitioner may apply for relief if picketing 
is resumed at the places of business of E. A. Gallagher 
Warehousing Corporation, pending the final disposition 
of the matters involved pending before the Board.” 

Thereafter as hereinabove found the Complaint herein 
was issued on March 6, 1960. 

With respect to the unfair labor practices the Com- 
plaint alleged: 


Since on or about December 15, 1959, and prior there- 
to, respondent has been engaged in a current cam- 


paign to force or require Gallagher to partially cease 
doing business with the owner-operators. 


The complaint next alleged that “to achieve that purpose” 
the Respondent Teamsters demanded that Gallagher sign 
a contract binding Gallagher to certain harsh conditions, 
and further alleged : 


In furtherance and support of its demands set 
forth above, and to force or require Gallagher to com- 
ply with same, Respondent has, since on or about Jan- 
uary 4, 1960, picketed Gallagher’s terminal and ware- 
house facilities in the Philadelphia area. 

In addition, since on or about January 4, 1960, 
Respondent has ordered, directed, instructed and ap- 
pealed to its members employed by Gallagher as over- 
the-road drivers as well as city drivers and helpers on 
an hourly basis, as set forth in subparagraph 5(a), 
above to refuse in the course of their employment to 
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perform services for Gallagher, and said individuals, 
members of Respondent, have withheld all services 
from Gallagher. 

Objects of the acts and conduct of Respondent set 
forth above, were and are (1) to force or require Gal- 
lagher to enter into a contract or agreement whereby 
Gallagher would cease or refrain or agree to cease and 
refrain from handling, using, selling, transporting, or 
otherwise dealing in the products transported or to be 
transported by the owner-operators, or to cease doing 
business with the owner-operators, which agreement 
is proscribed by Section 8(e) of the Act; (2) to force 
or require Gallagher to cease using, selling, handling, 
transporting, or otherwise dealing in the products of 
and to cease doing business with the owner-operators; 
and (3) to force or require other persons to cease doing 
business with Gallagher. 


The acts of the Respondent Teamsters are alleged to 
be violative of Section 8(b) (4) (i) (ii) (A) and (B) of 
the Act.? 


2 The alleged pertinent Sections of the Act provide: 

8(b) It shall be an unfair labor practice for a labor organi- 
zation or its agent— 
* * * * * 

(4) (i) to engage in, or to induce or encourage any indi- 
vidual employed by any person engaged in com- 
merce or in an industry affecting commerce to 
engage in, a strike or a refusal in the course of his 
employment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any serv- 
ices; or (ii) to threaten, coerce, or restrain any 
person engaged in commerce or in an industry 
affecting commerce, where in either case an object 
thereof is: 

(A) Forcing or requiring any employer . . . to en- 
ter into any agreement which is prohibited by 
Section 8(e); 

(B) Forcing or requiring any person to cease using, 


14 


On March 17, 1960, the Respondent Teamsters duly 
filed an Answer, denying that it had engaged in any of the 
unfair labor practices alleged in the complaint. 

Pursuant to notice, a hearing was held before Louis 
Plost, the undersigned Trial Examiner, at Philadelphia, 
Pennsylvania, on April 18, 1960. The General Counsel, the 
Respondent Teamsters and the Charging Party were rep- 
resented by counsel, all being hereinafter referred to in 
the names of their principals. The parties participated in 
the hearing, were afforded full opportunity to be heard, 
to examine and cross-examine witnesses, to introduce evi- 
dence bearing on the issues, to argue orally on the record, 
and to file briefs, proposed findings of fact, and conclu- 
sions of law with the undersigned. 

At the opening of the hearing the undersigned granted 
motions by the General Counsel to amend the Complaint 
and by the Respondent Teamsters to amend the Answer. 

‘At the close of the General Counsel’s evidence and 
again at the close of the hearing the Respondent Teamsters 
moved to dismiss the Complaint. The undersigned denied 
the motions. 

A date was set for the filing of briefs, findings of fact 
and/or conclusions of law or both with the undersigned. 
Briefs have been received from the General Counsel and 
the Respondent Teamsters. Upon the record in the case, the 
undersigned makes the following. 


FINDINGS OF FACT 
I. The business of the Charging Party 


E. A. Gallagher & Sons, is, and at all times material 
hereto, has been a partnership doing business under the 
trade name and style of E. A. Gallagher & Sons. Gallagher 
maintains its principal office and terminal in Philadelphia, 


selling, handling, transporting, or otherwise 
dealing in the products of any other producer, 
processor, or manufacturer, or to cease doing 
business with any other person, -..-- 
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Pennsylvania, and branch terminals in Beverly, New Jer- 
sey, and Dundalk, Maryland. Gallagher is engaged in the 
business of warehousing, export packing, operation of 
marine terminals and in operations as a common carrier. 
Gallagher operates as a common carrier by motor vehicle 
pursuant to a certificate issued by the Interstate Com- 
merce Commission, between and among the State of Penn- 
sylvania and 14 other States of the United States. 

In the course and conduct of its aforesaid business, 
Gallagher annually receives revenues in excess of $50,000, 
for the transportation of goods in interstate commerce. 


Il. The labor union involved 


The Respondent Teamsters, Highway Truck Drivers 
and Helpers Local 107, International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, 
Independent is, and has been, at all times material herein, 
a labor organization within the meaning of Section 2(5) 


of the Act. 


Ill. The unfair labor practice 


As herein set out in the “Statement of the Case” the 
gravamen of the Complaint is that the Respondent Team- 
sters “since about December 15, 1959, and prior thereto” 
engaged in a campaign to force Gallagher “to partially 
cease doing business with owner-operators” (none of whom 
are named), and that in order to force Gallagher to comply 
with its demands the Respondent Teamsters since January 
4, 1960, picketed Gallagher’s terminal warehouse facilities 
in the Philadelphia, Pennsylvania, area. (The picketing 
was enjoined February 6, 1960, and the Order dissolved 
February 23, on representation that the parties had entered 
into a contract.) 

“Owner Operators” as referred to herein are inde- 
pendent operators of trucks with whom Gallagher con- 
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tracts for 30-day periods under Interstate Commerce Com- 
mission regulations.* 

Approximately 3 years before the complaint herein 
was issued May 7, 1957, Trial Examiner Robert E. Mullin 
issued an Intermediate Report in Case No. 4-CC-82, in- 
volving the parties herein in which he found that the Re- 
spondent Teamsters struck Gallagher on January 2, 1957 
“for the illegal object of forcing E. A. Gallagher & Sons 
to cease doing business with independent operators.” Trial 
Examiner Mullin recommended that the Respondent Team- 
sters cease and desist from such illegal conduct. No excep- 
tions were filed to the Report which was adopted by the 
Board on July 24, 1957. 

Very soon after he began his examination of Arthur 
A. Gallagher, his only witness, the General Counsel ques- 
tioned him as follows: 


Q. Are you the same Arthur A. Gallagher who 
testified in the Board Hearing in 1957? 

A. Yes. 

Q. Tell me what was the nature of your dispute 
with 107 at that time? 


The undersigned sustained an objection to the question and 
asked the General Counsel : 


TRIAL EXAMINER: Are we trying this 1957 
case or are we trying this Case? 


The General Counsel answered and was told: 


MR. BURNSTEIN: It is my theory it is a con- 
tinuation of the same course of conduct. 


TRIAL EXAMINER: You go ahead and prove 
this case. And then if you have to refer to the other 
ease, then refer to it afterwards. Don’t start with the 
other one. 


3 Testimony of A. E. Gallagher. 
4 The attorney representing the General Counsel in the 1957 case 
also represented the General Counsel in the instant matter. 
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Apparently the General Counsel was unwilling to accept 
the ruling for in offering an exhibit he referred to the 1957 
case, upon which the undersigned went off the record to 
explain his position on evidentiary matters thereafter sum- 
marizing his off the record remarks for the record, stating 
inter alia: 

The Trial Examiner also stated that we are not trying 

a case here in 19— we are not trying a 1957 case, of 

which I have been asked to take judicial notice. But 

we are trying a case now on the pleadings. 

I ask you to govern yourself accordingly. 


After this statement the General Counsel said on the rec- 

ord: 
. . . But General Counsel takes issue and objection to 
the Trial Examiner’s comment that what happened 
in 1956 and what happened in between 1956 and 1960 
is not relevant in the sense that the Board always 
looks at the background of a labor dispute. And that 
is just what General Counsel is trying to adduce now. 


The admission by the General Counsel that the 1957 case 
was merely to be used as “background” should have ended 
the matter, unless, of course, the evidence showed a con- 
tinuous course of illegal conduct from 1957 to the filing 
of the instant charge, which it did not, quite the contrary. 
However, the General Counsel is evidently one who does 
not give up, for the second paragraph of the brief he sub- 
mitted to the undersigned reads: 


The Charging Party in the instant case is that 
same entity that was the Charging Party in Case No. 
4-CC-82, which is dealt with in the IR under discus- 
sion. General Counsel requests the Trial Examiner 
here to take judicial notice of and be bound by the 
findings of fact and conclusions of law relating to 
Case No. 4-CC-82 to the extent that such are material, 
relevant and related to the instant case. 


18 


The brief argues and refers to the 1957 facts in consider- 
able detail. 

Perhaps because of the flattering statement that a 
Trial Examiner take “judicial notice,” the undersigned 
will do his best to heed the request that the 1957 findings 
in 4-CC-82 be considered “to the extent that such are mate- 
rial, relevant and related to the instant case,” bearing in 
mind the language of the Supreme Court in Machinists 
Local v. Labor Board (362- U.S. 411 at 417), wherein the 
Court in discussing a situation in which an unfair labor 
practice could be charged only through reliance on an ear- 
lier unfair labor practice says: “There the use of the 
earlier unfair labor practice is not merely ‘evidentiary’ 
since it does not simply lay bare a putative current unfair 
labor practice. Rather, it serves to cloak with illegality 
that which was otherwise lawful. And where a complaint 
based upon that earlier event is time-barred, to permit the 
event itself to be so used in effect results in reviving a 
legally defunct unfair labor practice.” 

The Court here was concerned with the 6-month limi- 
tation of Section 10(b), but the analogy is pertinent. 

Arthur A. Gallagher, one of the partners in E. A. Gal- 
lagher & Sons, testified that he has represented Gallagher 
in labor matters “for about 15 years,” during which time 
he dealt with the representatives of the Respondent Team- 
sters, Vice President Edward Battisfore and Business 
Agent Berman, for certain of Gallagher’s employees rep- 
resented by the Respondent Teamsters. 

The record discloses that the Respondent Teamsters 
bargain with various employers through an employer or- 
ganization called Motor Transport Labor Relations Inc. 
(MTLR). The employers who are not members of MTLR 
or who do not sign the contract between MTLR and the 
Respondent Teamsters but whose employees are repre- 
sented by them are asked to sign a letter binding them- 
selves to the MTLR or “Master” agreement insofar as the 
agreement is applicable to them. 
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Gallagher testified his firm “operated” under “an ex- 
change of letters” which he insisted did not constitute a 
signed contract. However, he testified : 


TRIAL EXAMINER: Was there ever a time 
that you operated without an exchange of letters and 
without a signed contract, without some sort of memo- 
randum signed between you and the Union? One of 
the three? 


THE WITNESS: No. 


It is quite clear, and the undersigned finds that Galla- 
gher has been party to a collective bargaining contract 
with the Respondent Teamsters for at least the past 15 
years, moreover the parties are in agreement that from 
1957 until the end of 1959 a “letter agreement” bound 
them in collective bargaining matters.° 

Gallagher further testified that about November 14, 
1958, he received a letter ° from the Respondent Teamsters 
which read: 


November 14, 1958 
E. A. Gallagher & Sons 
Pier #3, No. Delaware Ave. 
Philadelphia 6, Pa. Wilm. Opr. 


Att. Mr. Art Gallagher 


Enclosed please find two copies of the Master Agree- 
ment between your company and Highway Truck 
Drivers and Helpers Local 107 together with two 
copies of the Agreement and Declaration of Trust 
governing the Teamsters Pension Fund of Philadel- 
phia and Vicinity. 

The enclosed collective bargaining agreement is the 
Master Contract covering this area setting forth the 


5 See G. C. Ex. No. 2. 
6G. C. Ex. No. 3-A. 
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wages, hours and conditions of employment of your 
employees. You will recall that you have already 
signed a letter binding your company to the area terms 
and conditions. 


Will you kindly sign one copy of this agreement on 
page 16 thereof and return it to this office. The addi- 
tional copy is for your files. Will you also sign one 
copy of the Agreement and Declaration of Trust on 
the last page thereof and immediately return it to 
this office keeping the additional copy for your files. 


Very truly yours 
/3/ RAYMOND COHEN 
Secretary-Treasurer and 


Business Manager 


The parties agree that the letter is a form sent to various 


employers at about the same time. The “agreement” ” re- 
ferred to and the “trust agreement” ® which relates to a 
pension fund was also received by Gallagher. 

Gallagher testified that since 1957 the Respondent 
Teamsters did not contact him regarding his business rela- 
tions with “owner operators.” He testified: 


Q. (By Mr. Burnstein) Directing attention to 
General Counsel’s Exhibit 3-A, 3-B, and 8-C, is that— 
would that be the first time you heard from the Union 
after your prior dispute with them? That is, in regard 
to this subject? 

That is the letter, I believe, of 1958? 

A. November 14, 1958, in Exhibit 3-A, was the 
first word from the union. 

Q. All right. You have already told me you re- 
ceived the documents on or about the time indicated 


7G. C. Ex. No. 3-B. 
8G. C. Ex. No. 3-C. 
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on the letter. Did you sign and return them pursuant 
to that letter? 
A. No. 


that “over the years” Gallagher never signed the “Master” 
or MTLR agreement but agreed to abide by the Respondent 
Teamsters scale of wages, vacations and holidays; that on 
February 4, 1959, he received a form letter from the Re- 
spondent Teamsters which referred to the November 14, 
1958, form letter previously sent him and asked Gallagher 
to comply with the requests made therein. Gallagher testi- 
fied: 

Q. (By Mr. Burnstein) Did you comply with that 

letter? 
A. No. 


Gallagher further testified that upon a request by the Re- 
spondent Teamsters he met with Union Representatives, 
Battisfore and Berman, in July 1959; that at this meeting 
“I believe Mr. Battisfore asked me to sign the [MTLR] 
contract” after which statement he further testified: 


. .. 1 told him a number of things in the contract 
that were illegal and if we were to sign the contract 
we would have to stop doing business witi/ the inde- 
pendent contractors. 

We went over the contract for, I would say, an 
hour. And it was finally agreed that we would turn 
the matter over to attorneys, Mr. Obert and Mr. 
Markowitz. 


He testified that from the time of this meeting until Sep- 
tember 28, 1959, he had no further communication with 
the Respondent Teamsters, that he then received another 
form letter (dated September 28, 1959) from the Re- 
spondent Teamsters ° which stated that the letter consti- 
tuted 3 months’ written notice of intention to terminate 
the existing collective bargaining agreement; that there- 


EEE 


9G. C. Ex. No. 6. 
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after under date of December 21, 1959, the Respondent 
Teamsters sent Gallagher a letter in which the proposed 
terms sought for the new “master” or MTLR agreement 
were set out, the “next to the last paragraph” of the letter 
read: 
We are asking you to agree to these wages, hours and 
working conditions in order to continue our collective 
bargaining relationship without interruption after 
the expiration of our contract. Of course if our master 
negotiations result in any different changes in our 
existing collective bargaining agreement with you, 
your signature to this letter will indicate your ap- 
proval of such different changes. In other words, you 
are agreeing herein to effectuate the changes in our 
current bargaining agreement which will be the same 
as the changes applicable to all employers in the area. 


Gallagher made no reply to the letter. 


On December 31, 1959, Business Agent Berman re- 
quested a conference with Gallagher and a meeting was 
arranged for January 2, 1960, at which time Gallagher 
and his attorney met with Berman, Battisfore and the Re- 
spondent Teamsters’ attorney. According to Gallagher’s 
testimony: 


We discussed the contract. We asked the Union at that 
time if they wanted us to sign the letter of December 
21; if they would give us assurance that they would 
not interfere with the independent operations. Be- 
cause if we were to sign the agreement the way it was 
written, there was no question that we would have to 
stop doing business with the independent operators. 


that he also objected to “provision Number 9” in the De- 
cember 21, 1959, letter, which reads: 


9. Article VII of the current contract shall be amended 
so as to provide in addition that it is the Operator’s 
Oe Ue eee ee ee 


10G. C. Ex. No. 7. 
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obligation to see that all trucks arriving in this area 
from over the road are brought to the terminal before 
making any delivery or pickup unless otherwise agreed 
upon. 


that he asked that the paragraph be “knocked out of the 
letter” but the request was refused. The meeting ended 
with an agreement to meet again the next day. According 
to Gallagher’s direct testimony: 


Q. (By Mr. Burnstein) And there were certain 
changes made based on the fact that there had been 
some MTLR negotiations that changed certain lan- 
guage or certain provisions? 

A. Yes. 

Q. Then Article by Article you went over what 
acceptable to you and what was acceptable to the Un- 
ion? 

A. Yes. 


On cross-examination the bare bones so revealed on 
direct were “fleshed out.” Gallagher then testified: 


Q. (By Mr. Markowitz) Now, at the meeting of 
January 3, 1960, didn’t Mr. Berman and Mr. Battis- 
fore tell you that they would agree to delete paragraph 
9 from that document? 

A. Yes. 

Q. And after they told you that didn’t you then 
say to them that you were objecting to the next to the 
last paragraph of this letter or agreement marked 
General Counsel’s Exhibit 7? 


* * * * - 


THE WITNESS: Because they wanted us to 
stop doing business with the independents, and they 
told us that the—that in their negotiations with 
MTLR, they were going to write in a clause that 
would eliminate the use of independent operators or 
bring the trucks into the home terminal. 
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Following this Gallagher then testified : 


Q. (By Mr. Markowitz) Didn’t Mr. Berman 
and Battisfore tell you that they were not interested 
in your owner-operators? 

A. Yes. 

Q. Didn’t they tell you that any contract you 
had with them wouldn’t refer to your owner-opera- 
tors? 

A. Well we put it a little different. We said we 
wanted something in writing. 

A. Well I am asking you didn’t they tell you? 

TRIAL EXAMINER: Before that? Did they tell 
you that before you told them? Did they make the 
statement that they weren’t interested in the owner- 
operators? 


THE WITNESS: They made that statement but 
I told them I didn’t believe them. 


Gallagher was then asked: 


Q. (By Mr. Markowitz) Mr. Gallagher, isn’t it 
true that you were concerned about the fact that 
MTLR might agree to some clause which would hurt 
your operations or affect your operations, you thought, 
which you thought would affect your operations? 


His answer was: 


A. Yes, any clause that would stop me from 
doing with the independent contractors I was worried 
about. 


With respect to the July 1959 meeting and the Janu- 
ary meeting referred to in Gallagher’s testimony, Edward 
Battisfore, the vice president of the Respondent Teamsters 
testified that at the July 1959 meeting, which was the only 
meeting between the parties in 1959, the matter of the use 
of owner-operators by Gallagher was not discussed and no 
demand was made that trucks moving material for Gal- 
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lagher, first enter a central terminal before making a final 
delivery. 

The undersigned on the entire record considered as a 
whole as well as Gallagher’s preface to his account of the 
meeting that: 


I believe Mr. Battisfore asked me to sign the contract. 


accepts Battisfore’s account of the July 1959 meeting be- 
tween the parties as the more accurate version. 

With respect to the January 2, 1960, meeting Battis- 
fore testified : 


Q. Would you tell us first briefly what was dis- 
cussed at the January 2d meeting? 

A. Well, the primary purpose of the January 2d 
meeting was to have Arthur Gallagher sign the letter 
that was sent to 4- or 500 other independent operators. 


* * * * * 


Q. Did Mr. Gallagher ask you on that date if the 
Union was going to interfere with his owner-opera- 
tors? 

A. I believe he did. 

Q. What was your answer to him? 

A. The answer was the same as it had been for 
the last two or three years, or since the Board made a 
ruling that there was nothing we could do about the 
owner-operators and we weren’t interested in their 
owner-operator problem. 

Q. Did any representative of the Union tell him 
he would have to stop doing business with owner- 
operators if he signed the contract? 

A. No. 


As to the January 3 meeting, Battisfore testified that 
the principal discussion related to Article 9, of the Decem- 
ber 21, 1959 letter sent Gallagher by the Respondent Team- 
sters, which referred to trucks coming into a central 
terminal before final delivery; that Gallagher objected to 
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the paragraph; that the Respondent Teamsters agreed to 
delete it and that Gallagher then agreed to sign. 


Battisfore further testified : 


TRIAL EXAMINER: No. We are talking about 
the meeting now. At this meeting on the 2d or 3d. Did 
you tell Mr. Gallagher that you would not insist or ask 
that the trucks or the equipment be turned over to 
members of your union when they arrived at the ter- 
minal? 

THE WITNESS: No, because we didn’t have a 
right to tell them. The Board took that right away from 
us. 


TRIAL EXAMINER: The answer is you didn’t 
tell them. 


THE WITNESS: That is right. 


Battisfore testified that in all negotiations the matter 
of utilization of owner-operators is raised. He testified: 


I think we talked about that. Utilization of owner- 
operators has been open for 25 years and it will prob- 
ably be open for 50 more. 

It is something that will never be a closed issue. 


* * * * * 


We have never abandoned our effort. But it is the 
first “no” we get in every contract negotiations that is 
practically the first item under the table. 


During Battisfore’s examination the Respondent 
Teamsters sought to adduce testimony that the Respondent 
Teamsters has contracts with other trucking companies in 
the area who use the services of owner-operators without 
the protest of Respondent Teamsters because: 


MR. MARKOWITZ: Now, it seems logical for you 
to conclude on the basis of that fact that it certainly 
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wasn’t local 107’s intention to force Mr. Gallagher to 
cease doing business with owner-operators if it didn’t 
intend to force other firms to cease doing business with 
owner-operators which signed egactly the same docu- 
ments that Mr. Gallagher was asked to sign. 


to which the undersigned in refusing to take the testimony 
stated : 


TRIAL EXAMINER: It is also logical for me to 
conclude, and having in mind the Supreme Court’s 
doctrine of clear and present danger and the Japanese 
doctrine of unfair and seditious thought, that in all 
such matters we can not make an unfair labor practice 
out of something that a fellow thought he was going to 
do next week, next month, next year, the day after 
tomorrow. 


I am not going to take any evidence on it, whether he 
wanted to do it or didn’t want to do it, one way or the 
other. ... 


Despite all the “sound and fury” and heat generated 
during the hearing the light shed by what was in reality 
mutually corroborative testimony of Gallagher and Battis- 
fore clearly disclosed that from 1957 until close of the 
January 3, 1960, meeting between Gallagher and the Re- 
spondent Teamsters, the Respondent Teamsters had not 
demanded of Gallagher that he cease doing business with 
owner-operators (named or not, known or unknown), and 
it is equally clear that in order to quiet the fears, Gallagher 
claimed to have, that at some future date the Respondent 
Teamsters might contract with a third party, in such a 
manner as to effect Gallagher’s relationship with owner- 
operators as a class, the Respondent Teamsters deleted a 
paragraph in a “letter contract” which it offered to Galla- 
gher and to which Gallagher objected as designed to prohibit 
his contracting with owner-operators. 

Battisfore testified that on the day after their last 
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meeting, namely on January 4, 1960, the Respondent Team- 
sters struck and picketed Gallagher “because he refused to 
sign.” 

The undersigned cannot refrain from remarking that 
had the Respondent Teamsters remembered the Act they 
might well have charged Gallagher under Section 8(a) (5) 
thereof and perhaps avoided “self help.” Be that as it may, 
the undersigned is not at all persuaded on the evidence 
herein that in “picketing Gallagher’s terminal and ware- 
house facilities in the Philadelphia area on and after Janu- 
ary 4, 1960” Highway Truck Drivers and Helpers, Local 
107, International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Independent, has 
engaged in and is engaging in certain unfair labor practices 
affecting commerce, as alleged. 


Conclusion 


Upon all the evidence considered as a whole it strikes 
the undersigned that this whole matter is the result of 
“giving a dog a bad name.” Because of a “bad name” 
Gallagher apparently was beset by useless fears, refusing 
to believe that once having had the law declared to it in a 
certain matter the Respondent Teamsters would thereafter 
respect it. 

The undersigned recalls that in the rural America of 
his boyhood dogs were accused of and often did kill sheep. 
Such killers were shot by the sheriff. The undersigned had 
a valued canine friend and companion who was accused by 
a neighbor of killing his sheep. The sheriff was called but 
he refused to shoot the dog, not because he was unduly 
moved by a boy’s tears and protests but because after look- 


11 The undersigned recalling the resentment made evident at the 
time a former Secretary of Defense drew an analogy from certain habits 
attributed to dogs while he was discussing a matter affecting labor, 
hastens to assure the parties herein and any other person who may read 
this report that he means no offense but feels that an example drawn 
from his boyhood in a rural America no longer extant will be apt. 
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ing into my dog’s mouth he announced his judgement: “I 
won’t shoot a dog for killing sheep unless I find wool 
between his teeth.” 

Upon the record as made the undersigned finds that 
the evidence does not support the General Counsel’s conten- 
tion that the Respondent Teamsters has engaged in, and is 
engaging in, unfair labor practices within the meaning of 
Section 8(b) (4) (i) (ii) (A) and (B) of the Act, which 
Section proscribes so-called secondary boycotts and other 
secondary pressure to require another employer to cease 
dealing in the products of or to cease doing business with 
any other person. 

The undersigned therefore finds that the strike and 
picketing of Gallagher by the Respondent Teamsters was 
entirely legal and in no way violative of the Act and having 
so found further finds it entirely unnecessary to advert to 
any of the other matters touched upon in the conduct of the 
hearing. 

With respect to the various demands the Complaint 
alleges to have been made by the Respondent Teamsters in 
order to “achieve the purpose of forcing Gallagher” to cease 
doing business with owner-operators as a class, the under- 
signed, again recalling his youth, points out that collective 
bargaining is akin to “horse trading” in which every wind 
broken, spavined, short-toothed nag was touted as a child 
of Dan Patch and “boot” consisting of the moon and six- 
pense was always asked as a matter of course. 


Final Conclusion 


Upon a review of the entire record in the case and upon 
all the evidence considered as a whole the undersigned is 
persuaded that the evidence adduced by the General Counsel 
does not sustain the allegations of the complaint that the 
Respondent has engaged in unfair labor practices within 
the meaning of the Act. The undersigned will therefore 
recommend that the complaint be dismissed in its entirety. 
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Upon the basis of the foregoing findings the under- 
signed makes the following: 


Conclusions of Law 


1. Highway Truck Drivers and Helpers Local 107, In- 
ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, Independent, is a labor 
organization within the meaning of Section 2(5) of the Act. 


2. E. A. Gallagher & Sons is engaged in activities 
affecting commerce within the meaning of the Act. 


3. The Respondent Teamsters have not engaged in 
unfair labor practices within the meaning of Section 8(b) 
(4) (i) Gi) (A) and (B) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact, con- 
clusions of law, and the entire record in the case, the under- 
signed hereby recommends that the complaint herein be 
dismissed in its entirety. 

In the event no Statement of Exceptions is filed as pro- 
vided by the Board’s Rules and Regulations, the findings, 
conclusions, recommendations, and recommended order 
herein contained shall, as provided in said Rules and Regu- 
lations, be adopted by the Board and become its findings, 
conclusions, and order, and all objections thereto shall be 
deemed waived for all purposes. 

Dated at Washington, D.C., this 21st day of July 1960. 


/s/ LOUIS PLOST 
Trial Examiner 
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(Dated September 6, 1960) 


GENERAL COUNSEL’S EXCEPTIONS TO TRIAL 
EXAMINER’S INTERMEDIATE REPORT 


AND Now, to wit, this sixth day of September, 1960, 
comes Howard S. Simonoff, Counsel for the General Counsel 
of the National Labor Relations Board and files with the 
Board as Exceptions to the Trial Examiner’s Intermediate 
Report and Recommended Order, the following:* 


1. The Trial Examiner erred in making the following 
findings of fact or conclusions: 


a. “Thereafter on February 23, 1960, the Honor- 
able Court aforesaid having been advised that E. A. 
Gallagher & Sons (Gallagher) had since that time in 
writing agreed to contract with said Respondent Team- 
sters...” (IR page 2, lines 12 to 14) 


b. “Gallagher made no reply to the Letter.” (IR 
page 8, line 52) 


c. “On December 31, 1959, Business Agent Ber- 
man requested a conference with Gallagher and a 
meeting was arranged for January 2, 1960... .” (IR 
page 8, lines 54-55) 


d. “The undersigned on the entire record consid- 
ered as a whole as well as Gallagher’s preface to his 
account of the meeting that: 


I believe Mr. Battisfore asked me to sign the contract. 
accepts Battisfore’s account of the July 1959 meeting 
between the parties as the more accurate version.” 
(IR page 10, lines 38-41) 


a. “Despite the ‘sound and fury’ and heat gener- 


a 

1 Throughout the Exceptions the following symbols and designations 
are utilized: (1) TR—the Transcript of Testimony received in the in- 
stant matter; (2) GCXK—General Counsel’s Exhibit; (3) RX—Respond- 
ent’s Exhibit; (4) IR—Intermediate Report herein; (5) IR-92—Inter- 
mediate Report No. 92 issued in connection with Case 4-CC-82. 
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ated during the hearing the light shed by what was in 
reality mutually corroborative testimony of Gallagher 
and Battisfore clearly disclosed that from 1957 until 
close of January 3, 1960, meeting between Gallagher 
and the Respondent Teamsters, the Respondent Team- 
sters had not demanded of Gallagher that he cease 
doing business with owner-operators (named or not, 
known or unknown), and it is equally clear that in 
order to quiet the fears, Gallagher claimed to have, 
that at some future date the Respondent Teamsters 
might contract with a third party, in such a manner 
as to effect Gallagher’s relationship with owner-opera- 
tors as a class, the Respondent Teamsters deleted a 
paragraph in a “letter contract” which it offered to 
Gallagher and to which Gallagher objected as desig- 
nated to prohibit his contracting with owner-opera- 
tors.” (IR page 12, lines 13 to 24) 


f. “(T) he undersigned is not at all persuaded on 
the evidence herein that in “picketing Gallagher’s ter- 
minal and warehouse facilities in the Philadelphia area 
on and after January 4, 1960” Highway Truck Drivers 
and Helpers, Local 107, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
of America, Independent, has engaged in and is engag- 
ing in certain unfair labor practices affecting com- 
merce, as alleged.” (IR page 12, lines 34-39) 


g. “Because of a ‘bad name’ Gallagher appar- 
ently was beset by useless fears, refusing to believe 
that once having had the law declared to it in a certain 
matter the Respondent Teamsters would thereafter 
respect it. (IR page 12, lines 44 to 47) 


h. “The undersigned therefore finds that the 
strike and picketing of Gallagher by the Respondent 
Teamsters was entirely legal and in no way violative 
of the Act and having so found further finds it entirely 
unnecessary to advert to any of the other matters 
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touched upon in the conduct of the hearing. (IR page 
13, lines 9 to 14) 


i. “Upon the record as made the undersigned 
finds that the evidence does not support the General 
Counsel’s contention that the Respondent Teamsters 
has engaged in, and is engaging in, unfair labor prac- 
tices within the meaning of Section 8(b) (4) (i) (ii) 
(A) and (B) of the Act, which Section proscribes so- 
called secondary boycotts and other secondary pressure 
to require another employer to cease dealing in the 
products of or to cease doing business with any other 
person.” (IR page 13, lines 1 to 8) 


j. “Upon a review of the entire record in the case 
and upon all the evidence considered as a whole the 
undersigned is persuaded that the evidence adduced by 
the General Counsel does not sustain the allegations of 
the Complaint that the Respondent has engaged in 
unfair labor practices within the meaning of the Act.” 
(IR page 18, lines 25 to 29) 


k. “The Respondent Teamsters have not engaged 
in unfair labor practices within the meaning of Section 
8(b) (4) (i) (ii) (A) and (B) of the Act.” 


2. The Trial Examiner erred in sustaining objections 
to the following testimony and by rejecting offers of proof 
related thereto: 


a. Testimony by Arthur Gallagher and offer of proof 
concerning the nature of 1957 dispute with the Respondent. 
(TR page 22, lines 15 to page 23, line 13). 


b. Testimony by Arthur Gallagher and offer of proof 
as to why GALLAGHER did not execute GCX 3B, and 38C, 
which testimony would have indicated that said exhibits 
required a cessation of business between GALLAGHER and 
owner-operators. (TR pages 60, line 6 to page 61, line 22). 
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c. Testimony of Arthur Gallagher and offer of proof 
concerning the impact of Article 7 of GCX 3B upon GALLA- 
GHER’S business operations. (TR page 130, line 4 to page 
138, line 3). 


d. Testimony of Arthur Gallagher and offer of proof 
concerning the impact of Article 21 of GCX 3B upon GAL- 
LAGHER’S business operations. (TR page 133, line 5 to line 
21). 


3. The Trial Examiner erred in failing to consider, 
and evaluate the following in arriving at his findings and 
conclusions : 


a. IR 92 as background information affecting issues 
herein 


b. GCX 3B, 3C, 7, 8, 24, 25, 26, 27, 29, and 34. 


4. The Trial Examiner erred in failing to make the 
following findings of fact or conclusions: 


a. That Respondent has been engaged in a campaign 
to force or require GALLAGHER to cease or to partially cease 
doing business with owner-operators, and to achieve that 
purpose has demanded that GALLAGHER sign a contract or 
otherwise agree to be bound by agreements that would cause 
a cessation of business with said owner-operators and that 
would be in violation of Section 8(e) of the Act. 


b. That Articles VII, XVII, XXI of GCX 4 and GCX 
34: and Articles VII of GCX 3B; and paragraph 9 of GCX 
7, are in violation of Section 8(e) of the Act. 


ce. That since January 4, 1960, Respondent has order- 
ed, directed, instructed and appealed to its members em- 
ployed by GALLAGHER as over the road drivers, as well as 
its city drivers and helpers on an hourly basis, to refuse 
in the course and conduct of their employment to perform 
services for GALLAGHER, and these individuals, members of 
Respondent Union, have withheld all services from GALLA- 
GHER. 
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d. That the threats of Respondent Union made to 
GALLAGHER and the strike and picketing of GALLAGHER by 
Respondent Union were and are in violation of Section 8(b) 
(4) (i) (ii) (A) and (B). 


e. That the object of the acts and conduct of Respon- 
dent Union were and are to force or require GALLAGHER 
to enter into a contract or agreement which is in violation 
of Section 8(e) of the Act. 


f. That GALLAGHER replied to Respondent’s letter 
(GCX 7) by telegram (GCX 8), wherein GALLAGHER indi- 
cated its willingness to accept all of Respondent’s proposals 
except any that tied GALLAGHER in with MTLR, and those 
which were “in conflict” with the amended Act. 


g. That on February 23, 1960 the District Court for 
the Eastern District of Pennsylvania was advised that 
GALLAGHER had agreed to a contract with Respondent 
Teamsters; said contract omitting paragraph 9 of GCX 7, 
and the following paragraph added: 


Terms of this letter accepted subject to terms of tele- 
gram from Raymond C. Cohen to E. A. Gallagher & 
Son dated February 8, 1960 and order of United States 
District Court for Eastern District of Pennsylvania 
dated February 6, 1960 in Civil Action 27633. Fur- 
ther limitation in Union letters of January 11th and 
January 15, 1960 are applicable hereto. 


h. That the Trial Examiner erred in failing to recom- 
mend an appropriate remedy commensurate with the vio- 
lation referred to in Exception 4d, above. 


/s/ Howarp S. SIMONOFF 
Counsel for the General Counsel 
National Labor Relations Board 
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(Dated September 20, 1960) 


RESPONDENT UNION’S EXCEPTIONS TO 
TRIAL EXAMINER’S RULINGS 
ON EVIDENCE 


The Respondent Union excepts to the Trial Exami- 
ner’s rulings on evidence in this matter as follows: 


1. Respondent Union excepts to the Trial Examiner’s 
refusal to permit Respondent Union asking any questions 
as to the interpretation or application of the clauses of the 
MTLR agreement which the General Counsel claimed to 
be illegal (N. T. pp. 167-171). 


2. Respondent Union excepts to the Trial] Examiner’s 
rejection of the Respondent Union’s offer of proof that 
contract clauses referred to by the General Counsel in the 
Complaint have been interpreted and applied so as not to 
interfere in any way with the doing of business with 
owner-operators (N.T. pp. 173-175). 


3. Respondent Union excepts to the Trial Examiner’s 
refusal to permit evidence that other employers signed the 
documents that Gallagher was asked to sign without inter- 
ruption of interference with their owner-operators (N.T. 
pp. 190-193). 


4. Respondent Union excepts to the Trial Examiner’s 
rejection of its offer of proof pertaining to the signing of 
General Counsel’s Exhibit 7 by other employers without 
interference with their relationship with owner-operators 
(N.T. pp. 193-194). 


Respectfully submitted, 


WILDERMAN & MARKOWITZ 
By: /s/ RICHARD H. MARKOWITZ 
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(Filed September 28, 1960) 


PETITION OF RESPONDENT UNION TO FILE 
EXCEPTIONS NUNC PRO TUNC 


Highway Truck Drivers and Helpers, Local 107, In- 
ternational Brotherhood Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, petitions the Board to 
file Exceptions Nune Pro Tunc in the above captioned 
matter for the following reasons: 


1. On July 21, 1960, the Trial Examiner issued his 
Intermediate Report dismissing the Complaint in this 
matter. 


2. By letters of August 4, 1960 and September 7, 1960, 
counsel for Respondent Union requested permission to file 
a reply brief with the Board in response to the General 
Counsel’s Exceptions and also to file Exceptions to cer- 
tain rulings made by the Trial Examiner excluding evi- 
dence offered by the Respondent Union. 


3. On September 21, 1960, the Respondent Union filed 
with the Board its reply brief and Exceptions to the Trial 
Examiner’s rulings on evidence. The Respondent Union’s 
Exceptions were limited solely to rulings on evidence made 
by the Trial Examiner. These Exceptions were returned 
to counsel for the Respondent Union. 


4. The General Counsel’s position in this case, which 
was not upheld by the Trial Examiner, relates to certain 
contract clauses about which the Respondent Union de- 
sired to introduce evidence. 


5. In his Exceptions, the General Counsel complains 
of the Trial Examiner’s refusal to find particular clauses 
illegal. Until the filing of the General Counsel’s Excep- 
tions, Respondent Union had no knowledge of the content 
of such Exceptions. 


6. The interpretation and application of these clauses 
is a matter upon which the Respondent Union desired to 
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introduce evidence but was prevented from so doing by 
the Trial Examiner. 


7. If the General Counsel’s Exceptions are to be con- 
sidered by the Board, the Trial Examiner’s rulings on 
evidence pertaining to the issues involved in those Excep- 
tions should also be considered. The Respondent Union 
therefore requests permission to file Exceptions to said 
rulings on evidence so as to present the entire picture to 
the Board. 


Respectfully submitted, 


WILDERMAN & MARKOWITZ 
By: (s) RICHARD H. MARKOWITZ 


(Dated June 2, 1961) 
DECISION AND ORDER 


On July 21, 1960, Trial Examiner Louis Plost issued 
his Intermediate Report in this proceeding, finding that 
the Respondent Union had not engaged in the unfair labor 
practices alleged in the complaint and recommending that 
the complaint be dismissed in its entirety, as set forth in 
the copy of the Intermediate Report attached hereto. There- 
after, the General Counsel filed timely exceptions to the 
Intermediate Report and a brief; and the Respondent filed 
a brief in support of the Intermediate Report. 

The Board has reviewed the rulings of the Trial Ex- 
aminer made at the hearing and finds that no prejudicial 
error was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep- 
tions, the briefs and the entire record in the case, and finds 
merit in the exceptions of the General Counsel. Accord- 
ingly, the Board adopts the findings of the Trial Examiner 
only to the extent that they are consistent with the follow- 
ing 


BA Gallagher & Sons, hereinafter referred to as 
Gallagher, is engaged in the trucking business in Phila- 
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delphia and performs both over the road and local trucking 
functions. Roughly 40 percent of Gallagher’s business in- 
volves the hauling of steel from plants in Baltimore, Fair- 
less, and Conshohocken to consignees in Pennsylvania and 
New Jersey. The majority of the steel hauling is performed 
by as many as 40 independent owner-operators who pick 
up the steel at the mill in their own trucks and deliver it 
directly to the consignee. They are paid on a ton-mile basis, 
and are in no way connected with Gallagher other than 
as independent contractors. The independent owner-opera- 
tors generally are not members of the union. However, 
the local drivers employed by Gallagher and situated at 
the Employer’s Philadelphia locations are represented by 
the Respondent and have been for many years. When busi- 
ness warrants, Gallagher also leases equipment with or 
without operators from other truckers in the Philadelphia 
area. Respondent is the bargaining representative of 
drivers employed by Gallagher, by other independent 
truckers, and by members of Motor Transport Labor Rela- 
tions, Inc., a multi-employer bargaining group. 

In Case No. 4-CC-82, issued May 7, 1957, the Trial 
Examiner found that Local 107, the Respondent herein, 
violated the secondary boycott provision in Section 8(b)- 
(4) (A) of the Taft-Hartley Act when it struck on Janu- 
ary 2, 1957, to force Gallagher to cease dealing with inde- 
pendent owner-operators. The Trial Examiner there based 
his finding on the fact that Local 107 demanded on Decem- 
ber 20, 1956, that Gallagher cease dealing with independ- 
ents, and struck Gallagher to enforce this demand. The 
strike was terminated by injunction, and that dispute be- 
tween Gallagher and Local 107 ended with the issuance of 
the Trial] Examiner’s Intermediate Report, to which no 
exceptions were filed.’ The parties subsequently entered 
into a separate contract effective until December 31, 1959. 


1 As the events in this prior case occurred outside the 6 month limi- 
tation period of Section 10(b) of the Act, we rely on them for background 
purposes only. Local 1424, International Association of Machinists, AFL- 
CIO vw. N.L.RB. (Bryan Manufacturing Co.), 362 U.S. 411. 
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On September 28, 1959, Respondent sent Gallagher 
notice of intention to terminate the contract, and on De- 
cember 21, 1959, Respondent sent Gallagher new contract 
demands in a form letter agreement, the pertinent parts of 
which follow. 


Paragraph 1 We are in the process of negotiating 
the wages, hours and working conditions to become 
effective January 1, 1960 and thereafter with Motor 
Transport Labor Relations, Inc. Because time is so 
short and because we desire to conclude our agree 
ment with employers such as yourself who are not 
members of MTLR, we are asking you to agree to 
the following wages, hours and working conditions 
effective January 1, 1960 and thereafter which will 
be contained in the new agreement. . 


pre e 
2 Portions of the MTLR contract referred to in the December 21 
letter agreement and placed in issue in the instant case provide: 

MTLR Master Agreement effective January 1, 1960 to De- 
$1, 1962. (The same clauses appear in MTLR Master Agreement 
effective January 1, 1957- December 31, 1959.) 

ARTICLE VII Local Area Protection All local area operation 
work which in the past, MTLR, Operator and a particular Union 
agree should or was to be performed solely by employees covered by 
this Agreement shall be performed by employees represented by 
Union. 

ARTICLE XVII Local Area Operations Local area operations 
inelude all work performed within the city of Philadelphia or within 
a radius of forty (40) miles from City Hall, Philadelphia. 

ARTICLE XXI Leased or Hired Equipment No Operator may 
lease or hire outside equipment to supplement his own equipment 
unless all of Operator’s available, usable equipment is working. No 
outside driver shall be permitted to operate leased or hired equip- 
ment unless and until all available employees on the seniority list of 
Operator have been assigned to work in seniority list order; this 
provision shall not apply to specialized equipment not normally 
driven by Operator’s employees. When the Operator leases or hires 
equipment with a driver, operator shall give first preference to 
employers having a contract with a local of the International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America. 
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Paragraph 9 Article VII of the current contract 
shall be amended so as to provide in addition that it 
is the Operator’s obligation to see that all trucks ar- 
riving in this area from over the road are brought to 
the terminal before making any delivery or pickup 
unless otherwise agreed upon. 


Next to last paragraph We are asking you to 
agree to these wages, hours and working conditions 
in order to continue our collective bargaining rela- 
tionship without interruption after the expiration of 
our contract. Of course if our master negotiations 
result in any different changes in our existing col- 
lective bargaining agreement with you your signature 
to this letter will indicate your approval of such differ- 
ent changes. In other words, you are agreeing herein 
to effectuate the changes in our current collective bar- 
gaining agreement which will be the same as the 
changes applicable to all employers in the area. (Em- 
phasis added) 


Following receipt of the above December 21, 1959, 
letter agreement, an exchange of communications ensued 
in which Gallagher expressed a willingness to accept the 
Union’s proposals except for paragraph 9 and “any provi- 
sions in conflict with the. . . Act. . . or the existing order 
of the. . . Board.” The Union reiterated its demand that 
Gallagher sign the agreement to comply with area terms 
and assured Gallagher that he would “not be asked to agree 
to any terms violative of law or administrative regula- 
tions.” Thereafter a meeting between the parties was ar- 
ranged for January 2, 1960. Gallagher and his attorney 
went over the December 21 letter in detail with Battisfore 
and Berman, the union business agents, and the union 
attorney. Gallagher agreed to sign the letter agreement if 
the Union would give assurance that there would be no 
interference with the independent operations because, ac- 
cording to Gallagher, if he were to sign the agreement the 
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way it was written, there would be no question that he 
would have to stop doing business with the independent 
owner-operators. Gallagher wanted paragraph 9 and the 
next to last paragraph deleted as well as changes in other 
sections of the contract. The Union refused. On January 
3, when MTLR negotiations were further advanced, the 
parties again went over the December 21 agreement, sec- 
tion by section. Berman and Battisfore orally agreed to 
delete paragraph 9 from the proposed contract. Gallagher 
further objected to the next to last paragraph, because, as 
he testified, “they wanted us to stop doing business with 
the independents, and they told us that the—that in their 
negotiations with MTLR, they were going to write in a 
clause that would eliminate the use of independent opera- 
tors or bring the trucks into the home terminal.” Battis- 
fore testified that he told Gallagher the Union was not 
interested in the independents and any contract would not 
refer to owner-operators. However, Gallagher told them 
he did not believe them, and “wanted something in writ- 
ing.” The parties agreed that Gallagher’s attorney would 
submit to the union attorney written counterproposals em- 
bodying changes brought about by the agreement of the 
parties and the MTLR negotiations. This was done and 
delivered to the union attorney on January 4. On that date 
Respondent called a strike of Gallagher’s employees. The 
strike was called because Gallagher would not sign Re- 
spondent’s proposed contract. The strike was accompanied 
by picketing. 

There is no reference made to paragraph 9 in Gallag- 
her’s counterproposals, nor mention made of past or fu- 
ture MTLR agreements. The Union rejected the counter- 
proposals on January 5. 

On January 11, 1960, Respondent sent Gallagher a 
letter informing him that all MTLR negotiations were 
completed, and set forth the changes in the MTLR contract 
which would, together with the December 21 letter, con- 
stitute the new agreement for nonmembers of MTLR 
effective as of January 1, 1960. Though no mention is made 
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of the use of independent drivers or hiring of equipment, 
the next to last paragraph of the January 11 letter stated 
that certain changes in the MTLR agreement would be 
made and other subjects would be discussed to work out 
satisfactory wording, and that when these matters were 
resolved they would become part of the contract. 

Gallagher, on January 14, accepted the December 21 
letter agreement as amended by the January 11 letter, 
“subject to. . . previous assurance and the agreed under- 
standing that the provisions of paragraph 9 of December 
21, 1959 letter are not applicable.” Respondent replied by 
telegram the next day, January 15, accepting Gallagher’s 
proposal but with the understanding that whatever is 
finally agreed to between MTLR and Respondent would be 
observed by Gallagher. Gallagher replied to the Union by 
telegram on January 16 and agreed to sign the December 
21 letter agreement as amended by the letter of January 
11, and accepted certain other provisions (union security, 
grievance procedure, appointment of stewards), but urged 
Respondent to withdraw the next to last paragraph of the 
December 21 letter because it “could compel (Gallagher) 
to cease doing business with independent contractors or 
operators. . . .” Respondent replied that the terms of Gal- 
lagher’s proposal were agreeable, except that it would not 
withdraw its demand that whatever is agreed to between 
MTLR and Respondent would be observed by Gallagher. 

A meeting was held on January 20 in an attempt to 
settle the strike. The contract was discussed, and Gallagher 
presented the December 21 letter with paragraph 9 crossed 
out. The secretary-treasurer of the Respondent, Cohen, 
agreed to that. Gallagher also presented to Cohen a copy 
of a letter agreement dated January 21 drawn by Galla- 
gher which reiterated earlier understandings, and stated 
that Gallagher would be bound by the MTLR agreement 
where applicable, except where it would interfere with his 
use of independent owner-operators. Cohen refused to 
sign the letter. The meeting ended without Cohen giving 
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Gallagher written assurance that Gallagher’s use of inde- 
pendents would not be impaired, and with Gallagher’s 
refusal to enter into any agreement absent such assurance. 
Thereafter a series of telegrams was exchanged in which 
the parties restated their basic positions, and the strike 
ended on February 6 pursuant to injunction obtained by 
the Board under Section 10(1) of the Act. As of the time 
of the hearing no ultimate agreement had been signed by 
Gallagher. 

On these facts the Trial Examiner dismissed the com- 
plaint, concluding that the picketing was in support of 
legitimate contract demands, that the Respondent made no 
demand during the course of the contract negotiations 
that Gallagher cease dealing with owner-operators, and 
that the Respondent had in fact retracted certain contract 
demands prior to the strike date. We disagree. 

The language of the amended Act in Sections 8(b)- 
(4) (A) and 8(e) is plain and unambiguous.* Section 8- 
Mian tees eee ne 


3 The relevant portions of Section 8(b) (4) (A) provide: 

It shall be an unfair labor practice for a labor organization or 
its agents—(i) to engage in, or to induce or encourage any individual 
employed by any person engaged in commerce or in an industry 
affecting commerce to engage in, a strike or a refusal in the course 
of his employment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, or commodities 
or to perform any services; or (ii) to threaten, coerce, or restrain 
any person engaged in commerce or in an industry affecting com- 
merce, where in either case an object thereof is: 

(A) forcing or requiring any employer . . . to enter into 

any agreement which is prohibited by Section 8(e). 

Section 8(e) provides in pertinent part: 

It shall be an unfair labor practice for any labor organization 
and any employer to enter jnto any contract or agreement, 
express or implied, whereby such employer ceases or refrains 
or agrees to cease or refrain from handling, using, selling, 
transporting or otherwise dealing in any of the products of 
any other employer, or to cease doing business with any other 
person, and any contract or agreement entered into heretofore 
or hereafter containing such an agreement shall be to such 
extent unenforceable and void... - 
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(e), inter alia, renders void all contracts, express or im- 
plied, in which an employer “ceases . . . or agrees. . . to 
cease doing business with any other person,” and makes 
the entering into of such an agreement an unfair labor 
practice. Section 8(b) (4) (A), inter alia, renders unlawful 
the forcing of an employer to enter into such an agreement 
by inducement of individuals, by strikes, threats, restraint 
or coercion.® 

Further, by proscribing contracts “express or im- 
plied”, Congress obviously intended that the thrust of 
Section 8(e) extend not only to contracts which clearly on 
their face cause a cessation of business, but also to those 
contracts which by their intended effect or operation achieve 
the same result. No other interpretation appears open or 
reasonable; else the efficacy of this section would be nulli- 
fied.® 

It is apparent, and Respondent admits, that Respond- 
ent had, as an object of its strike, the securing of the De- 
cember 21 letter contract, which explicitly incorporated by 
reference the MTLR area-wide agreement. Respondent 
contends, however, that it withdrew paragraph 9 prior 
to the strike and that the next to last paragraph of the 
December 21 contract demand did not incorporate any 
provisions of the MTLR agreement which would cause a 
cessation of business between Gallagher and independent 
owner-operators. Respondent, however, refused to agree 
in writing to delete paragraph 9 until January 15, 11 days 
after the strike began—in spite of Gallagher’s insistence 

5 That such was the clear purpose of Congress as shown in the 
legislative history, e.g., House Conference Report No. 1147 on S. 1555, 
p. 39, September 3, 1959, and Senate Committee Analysis of Act, p. 20, 
September 10, 1959, reported in Legislative History of the Labor-Man- 
agement Reporting and Disclosure Act of 1959, U. S. Gov’t Printing 
Office, 1959, pp. 943, 966. 

6 Amalgamated Lithographers of America (Employing Lithographers 
of Greater Miami, Florida), 180 NLRB No. 107, pp. 11-12; Amalga- 
mated Lithographers of America (Ind.) (The Employing Lithographers, 
a Division of the Graphic Arts Employers Association), 130 NLRB No. 
102 at p. 5. 
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upon such written assurance. The first and next to last 
paragraphs of the December 21 contract clearly indicate 
that Respondent, in its attempt to obtain conformance by 
such operators as Gallagher to the area-wide terms it ne- 
gotiated with MTLR, expressly incorporated certain sec- 
tions of the MTLR agreement, including Articles VII, 
XVII, and XXI, described supra. 

Accordingly, we find that the object of the strike was 
the securing of a contract which incorporated the provi- 
sions of the MTLR agreement in issue here, and for at 
least the first 11 days of the strike, embodied paragraph 9. 

Concerning the provisions which were demanded by 
Respondent, Articles VII and XVII of the MTLR agree- 
ment define local area operations as those performed with- 
in a 40 mile radius of City Hall, Philadelphia, and limit 
the performance of such operations to employees repre- 
sented by Respondent. Paragraph 9 of the December 21 
letter-contract specifies that trucks arriving in the Phila- 
delphia area from over the road must be brought to Galla- 
gher’s terminal before making any local deliveries. Thus, 
under the terms of this contract, nonunion owner-opera- 
tors, utilized by Gallagher, could not deliver goods to con- 
signees in Philadelphia area, but would have to bring their 
trucks directly to Gallagher’s terminal. In order to effec- 
tuate local delivery, the steel would then either have to be 
transferred to other trucks manned by members of the 
Respondent, or the independent operators would have to 
hire Union members to drive their trucks. In either event 
the contract would require a partial cessation of business 
between the independent owner-operators, who are paid 
on a ton-mile basis, and Gallagher. Moreover, it is reason- 
ably inferable that Gallagher’s independents were not dis- 
posed to hire Union drivers, that it would be too expensive 
and time consuming to reload steel at Gallagher’s terminal 
on to trucks manned by Union members, and that Galla- 
gher’s only alternative would be to cease using independ- 
ents for local deliveries. We find that paragraph 9 in con- 
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junction with Articles VII and XVII effect a clearly 
implied agreement that Gallagher cease doing business 
with the independent owner-operators and hence would 
violate Section 8(e). 

Article XXI of the MTLR agreement specifies that 
an employer, prior to hiring or leasing equipment from 
other employers, “shall give first preference to employers 
having a contract with a local of the. . . Teamsters. . . a 
This Article would force an employer that usese independ- 
ent owner-operators to cease dealing with independents 
until he had attempted to lease the equipment from every 
other employer in the area having a contract with the 
Teamsters, and in the event the equipment and driver are 
available, not use independents at all. We find that this 
contract provision would contravene Section 8(e).? 

Accordingly, we find that by engaging in a strike with 
an object of compelling inclusion in a collective bargain- 
ing agreement of paragraph 9, and Articles VII, XVII 
and XXI, described above, which are unlawful under Sec- 
tion 8(e), Respondent violated Section 8(b) (4) (i) and 
(ii) (A) of the Act. 

Since a further object of the strike necessarily was 
the forcing of Gallagher to cease doing business with other 
persons, we find that the Respondent also violated the sec- 
ondary boycott provision in Section 8(b) (4) (i) and (ii)- 
BS 


The Remedy 


Having found that the Respondent has engaged in 
certain unfair labor practices, we shall order it to cease 
and desist therefrom and to take certain affirmative action, 
Peg ace ees ae Da a eee SS 


7 Calorator Manufacturing Corp., 129 NLRB No. 82, ftn. 2. 

8See Amalgamated Lithographers of America (The Employing 
Lithographers, a Division of the Graphic Arts Employers Association), 
130 NLRB No. 102 at pp. 8-9. 
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which the Board finds is necessary to effectuate the policies 
of the Act. 

Upon the basis of the foregoing and the entire record, 
we hereby reject the Trial Examiner’s conclusion of law 
No. 3 and in its stead make the following: 


Conclusion of Law 


3. By engaging in, and inducing and encouraging 
employees of B. A. Gallagher & Sons to engage in a strike, 
and by threatening, coercing, or restraining the aforesaid 
employer by means of a strike and picketing, for the pur- 
pose of forcing the aforesaid employer to enter into an 
agreement containing paragraph 9 and Articles VII, XVII 
and XXI, set out above, which are prohibited by Section 
8(e), Respondents have engaged in unfair labor practices 
within the meaning of Section 8(b) (4) (i) and (ii) (A) 
and (B) of the Act. 

4. The aforesaid unfair labor practices are unfair 
labor practices affecting commerce within the meaning of 
Sections 2(6) and (7) of the Act. 


ORDER 


Upon the entire record in this case and pursuant to 
Section 10(c) of the Act, as amended, the National Labor 
Relations Board hereby orders that Respondent, Highway 
Truck Drivers and Helpers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, Independent, its officers, representa- 
tives, successors, agents, and assigns, shall: 


1. Cease and desist from: 


(a) Engaging in, or inducing or encouraging em- 
ployees of E. A. Gallagher & Sons, Philadelphia, Pennsy]- 
vania, to engage in a strike, or threatening, coercing, or 
restraining the aforesaid employer by picketing or other- 
wise, where in either case an object thereof is to force 
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or require E. A. Gallagher & Sons, Philadelphia, Pennsyl- 
vania, to enter into any agreement which is prohibited by 
Section 8(e), or where an object thereof is to force or re- 
quire the aforesaid employer to cease using, selling, han- 
dling, transporting or otherwise dealing in the products 
of any other producer, processor, or manufacturer, or to 
cease doing business with the independent contractor 
owner operators used by Gallagher, or with any other 
person. 


2. Take the following affirmative action, which the 
Board finds will effectuate the policies of the Act: 


(a) Post in conspicuous places in Respondent’s 
business offices, meeting halls, and places where notices to 
members are customarily posted, copies of the notice at- 
tached hereto and marked “Appendix”.° Copies of said 
notice to be furnished by the Regional Director for the 
Fourth Region, shall, after being duly signed by official 
representatives of the Respondent, be posted by Respond- 
ent immediately upon receipt thereof and be maintained 
by them for sixty (60) consecutive days thereafter. Rea- 
sonable steps shall be taken by Respondent to insure that 
said notice is not altered, defaced, or covered by any other 
material; 


(b) Furnish to the Regional Director for the 
Fourth Region signed copies of said notice for posting by 
E. A. Gallagher & Sons, if willing, in places where notices 
to employees are customarily posted. Copies of said notice 
to be furnished by the Regional Director shall, after being 
signed by Respondent, as indicated, be forthwith returned 
to the Regional Director for disposition by him. 


(ce) Notify the Regional Director for the Fourth 


10In the event that this Order is enforced by a decree of a United 
States Court of Appeals, there shall be substituted for the words 
“PURSUANT TO A DECISION AND ORDER” the words “PUR- 
SUANT TO A DECREE OF THE UNITED STATES COURT OF 
APPEALS, ENFORCING AN ORDER.” 
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Region in writing, within ten (10) days from the date of 
this Order, what steps have been taken to comply herewith. 


Dated, Washington, D. C., June 2, 1961. 


PuHILip Ray RODGERS, Member 
Boyp LEEDOM, Member 
JoHN H. FANNING, Member 
NATIONAL LABOR RELATIONS BoaRD 
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APPENDIX 


NOTICE 


To all our Members and to all Employees of E. A. Gallagher 
& Sons 


PURSUANT TO A DECISION AND ORDER of the National 
Labor Relations Board, and in order to effectuate the poli- 
cies of the National Labor Relations Act, we hereby give 
notice that: 


WE WILL NOT engage in, or induce or encourage em- 
ployees of E. A. GALLAGHER & Sons to engage in, a 
strike, or threaten, coerce, or restrain the aforesaid 
company by picketing or otherwise, where in either 
case an object thereof is to force or require the afore- 
said company to enter into any agreement which is 
prohibited by Section 8(e) of the Act, or where an 
object thereof is to force or require the aforesaid com- 
pany to cease using, selling, handling, transporting, 
or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease 
doing business with the independent contractor owner 
operators used by E. A. GALLAGHER & SONS or with 
any other person. 


HIGHWAY TRUCK DRIVERS AND HELPERS, 

LocaL 107, INTERNATIONAL BROTHERHOOD 

OF TEAMSTERS, CHAUFFERS, WAREHOUSEMEN 

AND HELPERS OF AMERICA, INDEPENDENT 
(Labor Organization) 


DATED ——————————_ By 


(Representative) (Title) 


This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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EXCERPTS FROM TRANSCRIPT OF 
PROCEEDINGS 


[1] BEFORE THE NATIONAL LABOR 
RELATIONS BOARD 


Fourth Region Case No. 4-CC-124 


In the Matter of 


HicHway TRUCK DRIVERS AND HELPERS LocaL 107, IN- 
TERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
Independent 

and 


E. A. GALLAGHER & SONS 
Hearing Room, National Labor Relations Board, 1700 


Bankers Securities Bldg., Philadelphia, Pennsylvania, 
Monday, April 18, 1960. 


The above-entitled matter came on for hearing, pursu- 
ant to notice, at 11:00 o’clock a.m. 


Before: 
Louis Puost, Trial Examiner 


Appearances: 


RICHARD H. MARKOWITZ, ESQ. 733-35 PSFS Building, 
12 South 12th Street, Philadelphia, Pennsylvania, ap- 
pearing on behalf of the Respondent, Local 107. 


HERMAN J. OBERT, Esq. 2625 Fidelity-Philadelphia 
Trust Bldg., Philadelphia, Pennsylvania, appearing on 
behalf of the Company. 


GEORGE BURNSTEIN, Esq. Counsel for the General 
Counsel, National Labor Relations Board. 
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[16] ARTHUR A. GALLAGHER 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

Q. (By Mr. Burnstein) Give us your name? A. 
Arthur A. Gallagher. 

Q. Your business address? A. 3 North Delaware 
Avenue. 

Q. Your position with the firm of E. A. Gallagher and 
Sons? A. Partner. 

Q. What type of business entity is E. A. Gallagher 
and Sons? A. Transportation. 

Q. How is your business organized? What is it? A. 
Partnership. 

Q. How long have you been connected with the firm? 
A. About fifteen years. 

Q. What is the business of E. A. Gallagher and Sons? 
A. The transporting of heavy equipment, specialized equip- 
ment. 

Q. Where is the main office of E. A. Gallagher? A. 
E. A. Gallagher and Sons, Sixth and Clearfield Streets, 
Philadelphia, Pennsylvania. 

Q. How many and what types of persons are employed 
at that location? A. There are approximately 20 to 25 
people employed at 6th and Clearfield Streets. Drivers, 
Helpers, Clerks, Supervisors. 

{18] Q. Prior to the strike how many people were 
employed there and what types? A. Approximately 40 
people. Same category: Drivers, Helpers, Shop Clerks, 
Supervisors. 

Q. When you use the word “shop”, what is that, a 
maintenance shop? A. Yes. 

Q. Now, what type of activities are carried on at that 
location? A. Garage, office, repair shop. 


* * * * * 


[22] Q. Are you the same Arthur A. Gallagher who 
testified in the Board Hearing in 1957? A. Yes. 

Q. Tell me what was the nature of your dispute with 
107 at that time? 
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MR. MARKOWITZ: I object to that question. 


TRIAL EXAMINER: Sustained. There is no 
sense in going into that. 


[23] TRIAL EXAMINER: You go ahead and 
prove this case. And then if you have to refer to the 
other case, then refer to it afterwards. Don’t start 
with the other one. 


* * * * * 


Q. (By Mr. Burnstein) How long have you dealt with 
Local 107 as a representative of your employees? A. 
About 15 years. 

Q. During that period of time, have you had written 
agreements with Local 107? A. Yes. 

Q. Now, in your organization, who is responsible for 
handling labor relations with 107? A. Myself. 

Q. How long have you handled them? [24] A. 
About 15 years. 

Q. Who do you deal with in your relations with Local 
107? A. The last eight or nine years I would say with 
Mr. Battisfore and Berman. 

Q. Is Mr. Berman the Business Agent and is Mr. Bat- 
tisfore the Vice President? A. Yes. 

I might state that Berman could have been in the last 
five years. 

[28] TRIAL EXAMINER: Well, then, do you 
gentlemen stipulate that that document which was 
General Counsel’s Exhibit No. 2 represents the written 
agreement between the union and Mr. Gallagher dur- 
ing the years 1956 to 1959? 


MR. BURNSTEIN: 1957 to the end of 1959. 


MR. MARKOWITZ: My only qualification as to 
the use of the agreement—I suppose it might be called 
that, but it speaks for itself as to what it is. 


TRIAL EXAMINER: All right. 
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MR. BURNSTEIN: I will accept Mr. Marko- 
witz’s classification. ... 


(29] TRIAL EXAMINER: There being no ob- 
jection, General Counsel’s Exhibit No. 2 will be ad- 
mitted, 

(The document above-referred to, heretofore marked 

General Counsel’s Exhibit 2 for identification, 

was received in evidence.) 


TRIAL EXAMINER: There is a stipulation to 
the effect that the same is a writing that existed 
between the parties from 1957 to the end of 1959. 


Q. (By Mr. Burnstein) Mr. Gallagher, do you pres- 
ently in the course and conduct of the operations of E. A. 
Gallagher and Sons utilize the services of a class of persons 
known as owner-operators? A. Yes. 

Q. And were you utilizing the services of such people 
before the strike in January of 1960? A. Yes. 

Q. Now, how long have you utilized the services of 
such [30] persons in the course and conduct of your 
business? A. Fifteen years. 

Q. And how many owner-operators do you currently 
do business with? A. It fluctuates. It could be anywhere 
from 10, 20, 30, up to 40. 

Q. What are you doing business with now? A. I 
would roughly say 30. 

Q. What were you doing business with in January of 
1960? A. 1960? 

Q. Yes. A. Roughly the same. 

Q. All right. 

Now, how many Local 107 drivers do you currently 
employ? A. About 12. 


TRIAL EXAMINER: That is other than these 
drivers? 


MR. BURNSTEIN: Yes. 
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TRIAL EXAMINER: All right. 


Q. (By Mr. Burnstein) Mr. Gallagher, are any of your 
owner-operators to your knowledge members of Local 107? 
A. They could be. I don’t know. 

Q. But you have no knowledge? A. No. 


* * * * * 


[33] Q. Now, what, if any, are the normal bases of 
operations of the owner-operators that you engage in busi- 
ness with? A. They operate from their own place of 
business. 

Q. Do they have places of business? A. I would say 
they either operate from their own garage or operate from 
a base point where they operate from another garage that 
someone else owns. 

Q. But you don’t own any of these points of their op- 
erations? A. No. 

Q. Now, are you a common carrier? I mean is E. A. 
Gallagher and Sons a common carrier? A. We are inter- 
state carrier. ICC Carrier. 

Q. Do you have state licenses? A. Yes. 

Q. Pennsylvania State Utility Commission? A. Yes. 

Q. Are you a general cargo carrier? A. No. 

Q. Do you operate any scheduled or published runs 
from [34] place to place hauling cargo? A. No. 

Q. Now, do you engage in the hauling of steel? A. 
Yes. 

A. Between 40 and 50 percent. 

Q. That is of the gross business? A. Yes. 

Q. Now, would you tell me for what firms or from 
what steel mills you haul such steel and to where? 

A. U. S. Steel, Fairless, Pennsylvania; Bethlehem 
Steel, Sparrows Point; Allenwood Steel, Conshohocken, 
Pennsylvania. 

To Budd Company and various other customers in the 
Philadelphia area. 
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[36] TRIAL EXAMINER: In other words, you 
haul them from points in Pennsylvania to Philadelphia 
which is also in Pennsylvania? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Burnstein) Do you also haul from points 
in Maryland and New Jersey to points in Pennsylvania? 
A. Yes. 
Q. Now,— 
TRIAL EXAMINER: Let’s find out where? 


THE WITNESS: Well, the bulk of our business 
is over a hundred mile haul. 


Q. (By Mr. Burnstein) From what States? A. 
Maryland, Pennsylvania and New Jersey. Fairless, Mary- 
land, New Jersey. 


TRIAL EXAMINER: From where in Maryland 
and Pennsylvania? 


[37] THE WITNESS: Baltimore, Maryland to 
Philadelphia. 


TRIAL EXAMINER: Is that the only point? 
THE WITNESS: No. To Delair, New Jersey. 
TRIAL EXAMINER: That is from where? 


THE WITNESS: Baltimore. Baltimore to Kear- 
ney, New Jersey. 

TRIAL EXAMINER: Do you want to put in the 
amount and value of that service? 

MR. BURNSTEIN: He said 40 percent. Is that 
correct? 

THE WITNESS: 40 to 50 percent. 


TRIAL EXAMINER: 40 percent is what? 
Hauled from Maryland to— 
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THE WITNESS: The Maryland Hauling would 
average, I would say, 30 percent. 


TRIAL EXAMINER: 30 percent of your busi- 
ness? 


THE WITNESS: Yes. 


TRIAL EXAMINER: How much is your busi- 
ness? How much is your gross business? 


THE WITNESS: A million dollars plus. 


TRIAL EXAMINER: You say 30 percent of a 
million dollars—300,000 is paid to you for hauling 
from points in Maryland to points in Pennsylvania? 


THE WITNESS: And New Jersey. 


TRIAL EXAMINER: And New Jersey? 
THE WITNESS: Yes. 


* * * * * 


[45] Q. (By Mr. Burnstein) Mr. Gallagher, I asked 
you if you would outline the method by which you conduct 
that 40 [46] percent of your business, the heavy hauling 
of steel, the mechanical steps. A. Yes. 

The steel companies call our office. And I might say 
that sometimes they could have 20 loads of steel. The other 
times they could have 30 loads of steel. Other days there 
would be maybe only 2 or 3 loads of steel. And they ask 
that we pick up the steel at Sparrows Point, Maryland, 
Bethlehem Steel and deliver to the Budd Company, another 
customer, in Philadelphia, or New Jersey. 

We then contact:an independent operator and advise 
him what steel to pick up and where it is to go. 


TRIAL EXAMINER: Don’t you haul any of 
this with your own equipment? 


THE WITNESS: Some, yes. Some, yes. If our 
equipment is available, we do. 
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TRIAL EXAMINER: The answer is that you 
either use your own equipment or you contact an inde- 
pendent operator. 


THE WITNESS: Yes. 


* * * * * 


[47] Q.... What happens after that? A. We 
contract with them to pick up the steel in Sparrows Point 
and deliver it to the Budd Company, say, in Philadelphia. 
They, in turn, pick it up, deliver it, get a receipt for it, turn 
the receipt in to us and we pay them directly. 

Q. You pay them directly. Do you have agreements 
with these owner-operators? A. Yes. Some years back 
we had a one-day trip lease. But the Interstate Commerce 
Commission now regulates us to a 30-day trip lease. 

Q. That is the minimum terms under which you can— 
A. The minimum is 30 days. We must contract with them 
for 30 days. 

Q. How do you compensate the owner-operators for 


the services they perform for you? 


* * * * * 


[48] Q. (By Mr. Burnstein) What is the revenue 
based on? A. Based on a ton-mile. 

Q. What is the average—or what is the basic weight 
of such shipments? A. I would say they run between 36— 
and 40,000 pounds. 

Q. Allright. What types of steel is this, again, coil and 
plate? A. Heavy coil and sheet steel, and plate. 

Q. How are such loads loaded and unloaded? A. It 
is all loaded by crane, and all unloaded by crane, or in some 
cases maybe heavy lift trucks. 

Q. Is there any physical hand labor involved in loading 
or unloading of such stuff? A. Never. Unless a load shifts 
and spills on the highway. Then the sheets are restacked 
and loaded by crane. 

Q. Now your central terminal is located at 6th and 
Clearfield, is that correct? A. Yes. 
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Q. Do you bring such loads into 6th and Clearfield 
before sending them to the consignee? A. No. 

Q. Is there any necessity to bring such loads into 6th 
and Clearfield? A. No. 

Q. Now, these hauls you do for U. S. Steel and Bethle- 
hem, [49] are they done by long-term contract or are 
they on an ad hoc basis? 


* * * * * 


THE WITNESS: It is not on a contract. It is on a 
call and demand service. 


Q. (By Mr. Burnstein) And you use the services of 
owner-operators in performing such functions? A. Yes. 

Q. All right. 

Now, in addition to your steel business, do you have 
any other heavy hauling loads that you regularly do for 
designated firms? A. Yes. 

Q. Who are they and what type of work do you do? 
A. Well, we do work for the government, handling heavy 
equipment for the government, Army tanks, moving heavy 
steel cylinders, catalytic or refinery equipment. 

Q. In this a regular thing or is this a one-shot proposi- 
tion in each case? A. One-shot. 

Q. Do you use owner-operators to carry out such heavy 
hauling functions? A. Rarely. 

[50] Q. Well, who do you usually use? A. Our 
regular drivers. 

Q. Who are they? A. 107 men. 

Q. That work for you? A. Yes. 

Q. Do you own all the types of specialized equipment? 
I mean trailer equipment necessary to carry out all phases 
of your business? A. No. 

Q. How do you obtain specialized equipment that you 
don’t own when the necessity arises? A. Well, we look 
for operators that have the type of equipment that we need. 

Q. Well, could you give me an illustration of the type 
of equipment that you might need that you don’t own? A. 
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Flat trailers, tandem axle trailers with reenforced struc- 
ture to carry the heavy coils. 

(51] Q. (By Mr. Burnstein) Are there times when 
you have excess tractor and trailer equipment that you 
don’t need for your immediate operations? A. Yes. 


MR. MARKOWITZ: In excess of what? 


MR. BURNSTEIN: Excess capacity. It is an 
economic term, Mr. Markowitz. 


TRIAL EXAMINER: It is an understandable 
question. 


Q. (By Mr. Burnstein) I mean of your own, Mr. 
Gallagher. Answer the question in the sense of equipment 
owned by E. A. Gallagher and Sons. A. Yes. 

Q. What do you do with such equipment when it is not 
in use? [52] A. We lease it to other contractors if we 
can find a contract or who needs it. 

Q. Does it sometimes sit idle? A. Quite a bit of the 
time, yes. 

Q. Now, do you frequently lease to other employers? 
A. Yes. 

Q. When you lease to other employers, besides the 
equipment do you furnish anything else? A. Furnish a 
driver. 

Q. When you furnish such a driver, what type of 
driver is that? Is he an employee or an owner-operator? 
A. 107 Driver. 

Q. Is he an employee of yours? A. It is our equip- 
ment. And a 107 driver. 

Q. All right. Are there times when you don’t have 
enough equipment of your own to carry out the business 
you have had? A. Yes. 

Q. And on such oceasions how do you secure such 
equipment, if you do? A. Make a lease with an indepen- 
dent contractor or operator. 
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Q. Is this a rare or is ita normal occurrence? A. It 
is a common practice in the steel hauling business. 

Q. Now, in your utilization of owner-operators or in 
leasing equipment, do you normally deal with the same 
people [53] or in each case do you deal with anybody 
who is around? How do you obtain these owner-operators? 
A. Mostly the same operators we try to keep. We try to 
keep the same operators. 


* * * * * 


[56] MR. MARKOWITZ: I will stipulate a 
strike began on January 4, 1960. 


TRIAL EXAMINER: And continued until when? 


MR. MARKOWITZ: Continued until approxi- 
mately February 6th. I don’t know the exact date. 


TRIAL EXAMINER: Does that stipulation sat- 
isfy you? 


MR. BURNSTEIN: Very much so. 


* * * * * 


[59] Q. (By Mr. Burnstein) Aside from the letter 
of December 24, 1956 which is General Counsel’s Exhibit 2, 
during the period between the beginning of 1957 and the 
end of 1959, did you have any other written agreements 
with the Union? A. No. 

Q. Now, during all of 1957 did you have any discus- 
sions with the union at all concerning owner-operators? 


MR. MARKOWITZ: I object to the question. 

TRIAL EXAMINER: Answer the question. 

MR. MARKOWITZ: The complaint, in Para- 
graph 6 talks about since on or about December 15, 


1959. And that is the time period, set forth in the 
complaint. 


MR. BURNSTEIN: If I can state this: Mr. Mark- 
owitz is not only a personal friend but I have the 
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highest degree of professional admiration for him. He 
is well aware of the fact that the Board looks to back- 
ground in evaluating and making its decisions. I am 
laying a background. 

TRIAL EXAMINER: Go ahead and answer the 
question. 


THE WITNESS: After the injunction was issued 
in 1957 we had no more contact with the union as far 
as owner-operators in 1957. 


Q. (By Mr. Burnstein) Directing attention to General 
Counsel’s Exhibit 3-A, 3-B and 3-C, is that—would that 
[60] be the first time you heard from the Union after 
your prior dispute with them? That is, in regard to this 
subject? 

That is the letter, I believe, of 1958? A. November 
14, 1958, in Exhibit 3-A, was the first word from the union. 

Q. All right. You have already told me you received 
the documents on or about the time indicated on the letter. 
Did you sign and return them pursuant to that letter? A. 
No. 

Q. Did you read them? A. Yes. 

Q. Did you diseuss them with your attorney? A. I 
forwarded them to—right after I read them I sent them to 
Herman Obert, our Attorney. 


* * * * * 


[65] Q. (By Mr. Burnstein) Mr. Gallagher, what, 
if any, bearing has General Counsel’s Exhibit 4 had on the 
conditions of employment relative to your Local 107 em- 
ployees that you have had during 1957, 1958 and 1959? 


* * * * * 


(67] THE WITNESS: We agreed to the wages 
and _ holidays. 

We didn’t agree to the complete master agreement 
as signed between MTLR and 107. 
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TRIAL EXAMINER: I see. 


THE WITNESS: Wages and holidays and vaca- 
tions, we agreed on that. 

TRIAL EXAMINER: You agreed orally or in 
writing? 

THE WITNESS: Over the years it has been 
understood orally. 


TRIAL EXAMINER: That you would live up 
to the wages set in the Union’s contract? 


[68] THE WITNESS: Yes. 


TRIAL EXAMINER: And you would live up to 
the vacations set up? 


THE WITNESS: Yes. 


TRIAL EXAMINER: What else would you live 
up to? 


THE WITNESS: Holidays, vacations, wages. 
TRIAL EXAMINER: And wages? 

THE WITNESS: Yes. 

TRIAL EXAMINER: Thank you. 


MR. MARKOWITZ: Mr. Examiner, I move to 
strike that testimony as being best set forth in the 
written documents which are in evidence. 


TRIAL EXAMINER: Overruled. 


Q. (By Mr. Burnstein) Mr. Gallagher, you were in- 
terrupted in 1957, I believe. 

Did you work uninterrupted in 1958 with no difficulty 
from Local 107? 


MR. MARKOWITZ: I object. 
No relevance. 
TRIAL EXAMINER: He may answer. 
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THE WITNESS: We were on strike in January 
and February of 1957. Then we continued on without 
any trouble until the latter part of 1959. 


Q. (By Mr. Burnstein) Mr. Gallagher, I show you 
General Counsel’s Exhibit 5 for identification. 


[69] (The document above-referred to was marked 
General Counsel’s Exhibit No. 5 for identifica- 
tion. ) 


Q. (By Mr. Burnstein) Can you tell us what that is, 
sir? <A. It is a letter from Local 107 dated February 4, 
1959 signed by Raymond Cohen. 

Q. What is the subject matter, without reading the 
letter? 

A. Requesting— 


MR. MARKOWITZ: Well, the letter speaks for 
itself. 


THE WITNESS: Requesting we sign the docu- 


ments they sent us in 1958. 


MR. BURNSTEIN: The only reason I ask the 
witness in each case is that on the bare transcript if 
the exhibit goes in with no characterization, it is some- 
times difficult. 


TRIAL EXAMINER: Allright. Are you offering 
it now? 

MR. BURNSTEIN: Yes. 

TRIAL EXAMINER: Any objection? 


MR. MARKOWITZ: Mr. Examiner, the only— 
well, I have no objection. 


TRIAL EXAMINER: There being no objection, 
the document marked No. 5 will be admitted. 
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(The document above-referred to, heretofore marked 
General Counsel’s Exhibit 5 for identification, 
was received in evidence.) 


(Discussion off the record) 


Q. (By Mr. Burnstein) Mr. Gallagher, subsequent to 
your [70] receipt of General Counsel’s Exhibit 5, what 
if anything did you do about that letter? A. I sent the 
letter to our lawyer, but did nothing. 

Q. Did you comply with that letter? A. No. 

Q. After you received that letter, what, if any, was 
the next communication you had from Local 107 about a 
contract? A. Back in July they called— 

Q. July of what year? A. July of 1959. They called 
our office and spoke to Earl Martin and requested— 


MR. MARKOWITZ: I object to that. 
TRIAL EXAMINER: Sustained. 


Q. (By Mr. Burnstein) Did your firm receive a call 


from Local 107 in July of 1959? A. Yes. 

Q. Who in your firm received that call? A. Earl 
Martin. 

Q. Now, subsequent to that call, what, if anything, did 
youdo? A. I arranged a meeting with Mr. Battisfore and 
Mr. Berman. And we discussed the reason why we couldn’t 
sign the contract. And I brought with me a list— 

Q. Well, Mr. Gallagher, first of all, let me interrupt 
you. You arranged a meeting. Can you tell me approxi- 
mately [71] when the call was received? You say July 
of 1959? A. The middle of J uly. 

Q. The call was to Mr. Martin originally? A. Yes. 

Q. How long after that call did you get in touch with 
Local 107? A. I would say the following day. 

Q. Now, did you subsequently have a meeting with 
Local 107? A. Yes. 

Q. And who was at that meeting both for Gallagher 
and for the Union? A. For Gallagher it was Martin and 
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myself. For the Union, it was Mr. Battisfore and Mr. Ber- 
man. 

Q. And where did that meeting take place? A. In 
Local 107’s headquarters at 105 Spring Garden Street. 

Q. Tell me who opened that meeting and who said 
what to whom? 


[73] THE WITNESS: I believe Mr. Battisfore 
asked me to sign the contract. 
Q. (By Mr. Burnstein) Which contract? 


* * * * * 


THE WITNESS: Exhibit 3-B. 
TRIAL EXAMINER: All right. 


THE WITNESS: I told him a number of things 
in the contract that were illegal and if we were to sign 
the contract we would have to stop doing business with 
the independent contractors. 


We went over the contract for, I would say, an 
hour. And it was finally agreed that we would turn 
the matter over to our attorneys, Mr. Obert and Mr. 
Markowitz. A day or two later, they got together, and 
went over it. 


[74] Q. (By Mr. Burnstein) Mr. Gallagher, who 
else was with you at that meeting? A. Earl Martin. 

Q. How long did the meeting last? A. I would say an 
hour. 

Q. Now, am I correct that you, Mr. Martin, Battisfore 
and Berman were the only ones present? A. Yes. 

Q. Did both Mr. Battisfore and Berman participate in 
the meeting? <A. Yes. 

Q. Now, did you object or call attention to any specific 
parts of the agreement which is General Counsel’s Exhibit 
3-B? A. Yes, I referred to the closed shop. I referred to 
jthe handling of the welfare fund and said I had no say in 
the handling of the welfare funds. I believe it was Article 
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7 that would require me to bring all the trucks into the 
home terminal. I objected to that. Article 21, the leased 
or hired equipment provision, says that the operator may 
not lease or hire outside equipment. Unless it was operated 
by 107 men. 

Q. Did the subject matter of your owner-operators 
figure [75] at all directly in that discussion? 


* * * * * 


THE WITNESS: Yes. 


Q. (By Mr. Burnstein) Would you tell me what you 
said about them and what was said to you about them, as 
best you can remember? A. Well, the Union wanted the 
operators to turn their equipment over to Local 107 men 
when they came into the Philadelphia area. We told them 
we contracted with independent operators to perform a 
service from point of origin to destination, and it wasn’t up 
to us to tell the independent operator how to run his busi- 
ness. 

Therefore, we couldn’t go along with them. 

Q. How did this meeting end? A. They told us that 
they were going to shut us down that night if we didn’t 
sign it. I said, well, I wouldn’t be too hasty. I would turn 
it over to our counsel, and let Obert and Markowitz get 
together and see what they could hammer out. 

Q. Asa result of that meeting, and to your knowledge, 
did Mr. Obert and Markowitz subsequently discuss this 
matter? A. They did. 

Q. And as a result of that discussion, did anything 
happen? [76] A. Nothing. 


A. General Counsel’s Exhibit No. 6 is from Local 107, 
dated September 28, 1959, advising us that they were 
beginning collective bargaining— 

MR. MARKOWITZ: The document speaks for 
itself. 
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Q. (By Mr. Burnstein) Mr. Gallagher, between your 
discussions in July, the discussions between Mr. Obert and 
Markowitz, and the receipt of that letter, had you had any 
other discussions with Local 107 about a contract in the 
interim? A. Not to my knowledge. 

Q. Did you do anything as a result of receiving Gen- 
eral Counsel’s Exhibit 6? A. Just sent it on to our lawyer. 

Q. All right. 

MR. BURNSTEIN: At this time I would like to 

offer General Counsel’s Exhibit 6. 

TRIAL EXAMINER: Any objection? 

MR. MARKOWITZ: No, sir. 

TRIAL EXAMINER: I notice all these docu- 
ments which have been offered so far have been photo- 
static copies. Is [77] there any objection to the 


fact that they are not original copies. Are you waiving 
all that? 


MR. MARKOWITZ: There is no objection, Mr. 
Examiner. I think, however, it ought to be pointed out 
that all of these documents are in a sense form letters 
which are duplicated and are addressed on an addresso- 
graph machine. 


MR. BURNSTEIN: I would like to stipulate with 
Mr. Markowitz. I know of my own knowledge that 
many of these documents are form letters that 107 
sends out to all the employers. And up until now I 
believe everything that has been put in is a form letter. 
And there is an addressograph plate that relates it to 
Gallagher. 


TRIAL EXAMINER: Yes. It is obvious on the 
face of it. 


MR. BURNSTEIN: And I know this of my own 
knowledge. So I stipulate with you, sir. 


* * * * * 
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[106] Q. (By Mr. Burnstein) ... Now, did you not 
receive a call—or did you receive a call from Mr. Berman 
on or about December 31 with reference to a meeting? A. 
Yes. 

Q. Did you subsequently with your attorney and Mr. 
Markowitz arrange to have a meeting with the Union on 
January 2, 1960 at the Union’s Hall? A. Yes. 

Q. That was Sunday, is that correct? A. Yes. 


* * * * * 


[107] Q. (By Mr. Burnstein) What time of the day 
did that meeting take place and who was there? A. About 
8:30 in the evening. 

Q. Sunday evening? A. Yes. 

Q. Who was there for you and who was there for the 
Union? A. Mr. Obert and myself, Mr. Battisfore, Mr. 
Berman, Mr. Markowitz, and later in the meeting Mr. 
Morris came in. 


* * * * * 


Q. (By Mr. Burnstein) Mr. Gallagher, I think I in- 
advertently—or I have misled you in this sense: you had 
two meetings with the Union, one on Saturday and one on 
Sunday? 

A. Yes. 

Q. The one I am interested in first was on the second. 
I am wrong. It was on January 2, Saturday. You also had a 
meeting wth the Union on January 3, on Sunday. I want 
you to start with the first meeting and take us through the 
second meeting. 


TRIAL EXAMINER: Start with the one on 
January 2nd. 

[108] MR. BURNSTEIN: Yes. 

THE WITNESS: The first meeting, on a Satur- 


day, was held around 11 o’clock in the morning at the 
Union’s headquarters, 105 Spring Garden Street, at 
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which Mr. Obert, myself, Battisfore, Berman, and 
Markowitz attended. 


Q. (By Mr. Burnstein) What was said at that meeting 
by you and what was said my the Union? A. We discussed 
the contract. We asked the Union at that time if they 
wanted us to sign the letter of December 21; if they would 
give us assurance that they would not interfere with the 
independent operations. Because if we were to sign the 
agreement the way it was written, there was no question 
that we would have to stop doing business with the inde- 
pendent operators. 


* * * * * 


THE WITNESS: We went over other parts of the 
agreement that we thought was illegal and explained 
it to them. And we felt that morning that we had 
better wait until we find out if the agreement was 
ratified by the MTLR and then hold a meeting at a 
later date. 


Q. (By Mr. Burnstein) Mr. Gallagher, if I show you a 
copy of that letter of December 21, which is General 
[109] Counsel’s Exhibit 7, could you tell us specifically 
what parts of the agreement you discussed? A Yes. 


* * * * * 


THE WITNESS: Article 9— 


Q. (By Mr. Burnstein) Well, when you say Article 9— 
A. Paragraph 9. 

Q. You mean that was discussed with them? A. 
Yes, we discussed that with them. 

Q. What specifically did you say about 9 and what 
did they say? A. We wanted Article 9 knocked out of 
the—well, Article 7, Paragraph 9, knocked out of the let- 
ter. 


Q. What was the Union’s response, if anything, to 
that? A. They wouldn’t agree to it. 

Q. Are there any other portions of the letter that 
you discussed with them? A. Paragraph 16, Article 3. 
Section 1. 
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[110] Q. What was said about that? A. We took 
the position that the stewards should be appointed from 
among the employees. 

Q. All right. A. Paragraph 17, we took the position 
that it ought to be mutual; that we would at least go to 
arbitration. 

Q. Well, Mr. Gallagher, let me ask you this: would it 
be a fair summary to say there were a number of articles 
in the letter, including Article 9, that you took issue with 
and that you took up with the Union. You specifically took 
up Article 9. And that was objectionable to you? A. Yes. 

Q. How long did that meeting last? A. One other 
important one. 

Q. Allright. A. The next to the last paragraph. 

Q. You had objections to that? A. Yes. Where they 
said “Of course, if our master negotiations result in any 
different changes.” 

Q. What was your objection, if any, to that? What 
did you say about that? A. We took the position that they 
could make any changes that would prejudice our using of 
independent operators; and that was another reason we 
couldn’t sign the agreement. 

Q. Well, now, what specifically was the Union’s re- 
sponse. [111] What did they say in reference to your 
various objections? A. They wouldn’t go along with them. 
It was understood we would hold another meeting. 

Q. All right. And the meeting ended on that note? 
A. Yes. 

Q. Now, on the next day did you hold such other meet- 
ing? A. About 8:30 Sunday evening, yes. 

Q. Is this the meeting where Mr. Markowitz, Berman 
and Battisfore for the Union were present. Later your 
steward came in part way through the meeting. And you 
and Mr. Obert were there representing you? A. Yes. 

Q. All right. That took place roughly 8:30 in the 
evening? A. 8:30 in the evening, yes. 
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Q. All right. Would you tell me what was discussed or 
what was done at that meeting? A. We went over the 
contract again and pointed out our objections— 


* * * * * 


And after, I guess, two hours or so, it was agreed 
[112] that we write up our understandings—that is, that 
Mr. Obert would write up the understandings we had with 
them, and making these changes, and go over it with Mr. 
Markowitz the next morning, which was done. 

Q. (By Mr. Burnstein) Well, don’t leave the meeting. 
Let me ask you this: Is it not correct that you and Mr. 
Battisfore and Mr. Berman went through this letter, 
Article by Article, and there were certain deletions made 
because certain demands had been obviated by the MTLR 
negotiations? Is that correct? A. Yes. 

Q. And there were certain changes made based on the 
fact that there had been some MTLR negotiations that 
changed certain language or certain provisions? A. Yes. 

Q. Then Article by Article you went over what was 
acceptable to you and what was acceptable to the Union? 
A. Yes. 

Q. That letter was the Basis for the discussion, is that 
correct? A. Yes. ; 

Q. Now, am I correct that the outcome of that meet- 
ing was that Mr. Obert would prepare a letter containing 
what your understanding or your proposals were and sub- 
mit it to Mr. [118] Markowitz for approval? Yes. 

Q. Now, is General Counsel’s Exhibit 11 that letter? 
A. Yes. 

Q. And am I correct that subsequently this letter was 
sent to Mr. Markowitz—or to the Union through Mr. Mark- 
owitz? A. Yes. 

Q. The letter is dated the 4th of January, 1960? 
A. Yes. 

Q Is that actually the time it was done or sent to Mr. 
Markowitz? A. Yes. 
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Q. Allright. The 4th was a Monday. The strike started 
on Monday the 4th; right? A. Yes. 

Q. Let me ask you again about General Counsel’s 11. 
Was this the understanding you reached that night? 


* * * * * 


THE WITNESS: No. 


TRIAL EXAMINER: That doesn’t embody any 
agreement that you came to? 


(114] THE WITNESS: Well, there was an ad- 
ditional paragraph added to it at the request of Mr. 
Markowitz. 


TRIAL EXAMINER: Is that in there too? 


THE WITNESS: Paragraph 22. 


* * * * * 


[116] Q. Now, what was the final outcome of that 
letter to your knowledge? A. I believe it was around 5 
o’clock on Tuesday, the 5th, we got in touch with Mr. Mark- 


owitz. Mr. Obert got in touch with Mr. Markowitz at the 
Union Headquarters. And he said that Mr. Cohen 
wouldn’t go for it. 

Q. Well, in any case, the Union did not accept that 
letter, is that correct? A. Yes. 

Q. All right. 

That covers the meeting of the second and the third. 

Now, the strike began on January 4th. Were there 
pickets at 6th and Clearfield beginning January 4th? A. 
Yes. 

Q. Did the pickets stay there throughout the entire 
period of the strike? A. Yes. 

Q. Did the pickets walk up and down with signs or 
did they do other things? Or exactly what did they do? 
A. It was cold, and most of the time they sat in their cars 
until a truck appeared, an oil truck or a gasoline [117] 
truck. 

Then they got out with the signs and marched up and 
down. 


* * * * 
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Q. Did you see any occasion where they were sitting 
in [118] their cars and jumped out when a truck ap- 
proached? A. Yes. 

Q. They had signs with them at the time? A. Yes. 

Q. They had signs on theircars? A. Yes. 

Q. What did those signs read? A. “E. A. Gallagher 
and Sons on strike, Local 107.” 


* * * * * 


[121] Q. (By Mr. Burnstein) Now, did you have 
any further discussions with the Union or meetings with 
them during the [122] first week in January? A. No. 

Q I show you General Counsel’s Exhibit 24 and was 
that the next communication that you had with the Union 
concerning contracts after your letter of the 4th which was 
rejected? A. Exhibit GC 24 dated January 11, 1960 was 
the first communication after the telephone conversation 
Mr. Obert had with Mr. Markowitz on January 5th. 

Q. And isn’t it true that General Counsel’s 24-A, your 
telegram, was the next time you, yourself, got in touch with 
the Union? <A. January 14 I sent a telegram to the Union. 

Q. And that is General Counsel’s Exhibit 24-A? A. 
Yes. 

Q. Now the balance of these documents, Mr. Gallagher, 
these telegrams, et cetera, et cetera, represent the exchange 
between you and the union following your telegram, which 
is General Counsel’s Exhibit 24-A; is that correct? A. I 
personally sent the telegram. 

Q. Now, on or about January 20, you had a subsequent 
meeting or another meeting with the Union. Can you tell 
us how that came about, and give us the details of that 
meeting, the conversations, who was there? A. Mr. Car- 
dullo of the Marine Allied Workers thought that there was 
a possibility that Mr. Cohen and I—or Mr. [123] Bat- 
tisfore and Mr. Berman could settle this strike. 


* * * * * 


THE WITNESS: He called me and told me he 
had a meeting set up at 2 o’clock on the 20th. And I 
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met Mr. Cardullo and we had a meeting with Mr. 
Cohen, Mr. Battisfore and Mr. Berman. 


TRIAL EXAMINER: That is on the 20th? 


THE WITNESS: On the 20th at Mr. Cohen’s 
office. 


TRIAL EXAMINER: Thank you. 


THE WITNESS: At which time we discussed 
the contract. I presented the letter of December 21st 
with the paragraph 9 knocked out, or x’d out. He 
agreed that was all right if I would sign that. I gave 
him the letter dated January 20th that I wanted him 
to acknowledge. And he wouldn’t acknowledge the 
letter. 


Q. (By Mr. Burnstein) Let me be sure the record is 
clear. When you went to see Mr. Cohen, Mr. Battisfore, and 
Mr. Berman [124] thatday, did you have General Coun- 
sel’s Exhibit 29 with you? A. Yes. 

Q. It had been prepared in advance, is that correct? 


A. Yes. 

Q. Now attached to General Counsel’s Exhibit 29 are 
a letter from Gallagher in duplicate, and behind that is a 
copy of the Union’s letter of December 21st containing your 
basic demands? A. Yes. 

Q. Which did you present to Mr. Cohen first? Or were 
they together? A. No. I presented him the letter of De- 
cember 21 first. 

Q. That is the one where Paragraph No. 9 is xd out? 
A. Yes. 

Q. That was satisfactory to him? A. Yes. 

Q. In addition, as I understand it, you also handed 
him the two copies of the letter of January 20 from Galla- 
gher? A. Yes. 

Q. That was not acceptable tohim? A. No. 


TRIAL EXAMINER: That January 20 letter is 
what? 
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MR. BURNSTEIN: Exhibit 29. 
TRIAL EXAMINER: Thank you. 
[125] THE WITNESS: It was not acceptable. 


Q. (By Mr. Burnstein) Well, I would like to know 
specifically what you said to him? 

Well, did the subject of owner-operators come up at 
all? 

THE WITNESS: I brought up the owner-opera- 
tors and told him we were worried that he would stop 
the use of owner-operators because we had had many 
discussions with the owner-operators. He said he was 
too smart to hit them. 


TRIAL EXAMINER: That he would do what? 


THE WITNESS: He was too smart to hit them. 
He said I haven’t hit them yet. 


I said no, you haven’t. But I said, if you sign this 
agreement you will. 


TRIAL EXAMINER: Did he answer you on 
that? 


THE WITNESS: Well,— 
TRIAL EXAMINER: What did he say? 
THE WITNESS: No answer. 


* * * * * 


[126] Q. (By Mr. Burnstein) All right. Did you 
leave a copy of this document with Mr. Cohen? A. No. 
Q. Did Mr. Cohen read or look over these documents? 
A. Yes. 
MR. MARKOWITZ: I don’t know how he could 
answer that. 


MR. BURNSTEIN: He can’t say whether he un- 


derstood them. He can say be observed him reading 
them. 
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MR. MARKOWITZ: All right. 


TRIAL EXAMINER: He looked at them. He 
doesn’t know whether he read them or not. 

During this meeting you handed him all these 
letters, Exhibit 29, and you had the conversation. At 
the end of the conversation you raised the question of 
owner-operators. And you stated to the representative 
of the Union that you were afraid that the owner- 
operators would be struck by the Union if you signed 
the agreement, and the Union’s representative said 
he was too smart to strike those people. And that was 
practically the end of the conversation. 


* * * * * 


TRIAL EXAMINER: Yes. Is that right? That 

is substantially right? 
Q (By Mr. Burnstein) Mr. Gallagher, these discus- 
sions [127] weren’t just at the end. This was through- 
out the entire meeting? A. Yes. I would say about a 35 to 


45 minute meeting. 

Q. What percentage of that time was devoted to the 
subject of owner-operators? A. 20 minutes. 

Q. Now, I show you General Counsel’s Exhibit 28. Am 
I correct that that telegram was dispatched to Mr. Cohen 
after the meeting on that same day? A. Exhibit 28 was 
dated January 20 and sent by me to Mr. Cohen after the 
meeting. 

Q. Now, going back a minute to General Counsel’s 
Exhibit 24-A, were you or were you not prepared at all 
times subsequent to the date of that telegram to comply 
with the offer contained there? 


* * * * * 


THE WITNESS: Yes. 


Q. (By Mr. Burnstein) What is the relationship be- 
tween that telegram and General Counsel’s Exhibit 24, if 
there is such a relationship? A. Well, General Counsel’s 
Exhibit 24 dated January 11 stated that they have com- 
pleted their negotiations. And when we sent our wire on 
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January 14th, it was our understanding that all negotia- 
tions were completed as stated in theevening [128] bul- 
letin and from what we could understand, from the in- 
dustry. 

* * * * * 

Q. (By Mr. Burnstein) Did MTLR figure in any of 
your discussions in any way with the Union throughout the 
meetings you had with them? A. Yes. They said—Mr. 
Markowitz, Berman and Battisfore wanted us to agree that 
if MTLR were to give favorable consideration to this owner- 
operator—eliminating the owner-operators or bringing the 
trucks into the terminal, that we would favorably consider 
the MTLR Action. 

Q. Approxixmately when is the first time you heard 
such a proposal from the Union? [129] A. That started, 
Jam quite sure, on January 3d. 


* * * * * 


[134] Q. Let me ask you this: the years you have 
been dealing with Local 107, have they uniformly insisted 
on a signed agreement from you before they would continue 
tooperate? A. No. 

Q. There have been periods you operated without a 
[135] signed agreement, is that correct? A. Yes. Some 
years back we worked on a letter agreement. 

Q. That was a signed agreement, wasn’t it? <A. It 
was an exchange of letters. 

Q. Over the period of the last five or six years have 
there ever been times when you operated unless there was 
some agreement in existence in writing between yourself 
and Local 107? A. Yes. 

Q. When? A. Prior to 1957. 

Q. You have nosigned agreement? A. No. 

Q. All right. 


TRIAL EXAMINER: You mean you had no ex- 
change of letters even? 
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THE WITNESS: Exchange of letters, but no 
signed agreement. 

TRIAL EXAMINER: Was there ever a time that 
you operated without an exchange of letters and with- 
out a signed contract, without some sort of memo- 
randum signed between you and the Union? One of 
the three? 


THE WITNESS: No. 


* * * * * 


[187] CROSS-EXAMINATION 


Q. (By Mr. Markowitz) Mr. Gallagher, are there 
other trucking companies that haul steel into the Phila- 
delphia area? A. Yes. 

Q. Would General Expressways be one of them? A. 
They are a general commodity carrier. I don’t know too 
much about them. 

Q. What about Hunter-Atkinson? A. He is more 
or less a general commodity carrier of sugar and things 
of that sort. 

Q. Does he haul steel; do you know? A. I imagine 
he would from Pittsburgh, because he hauls sugar to Pitts- 
burgh. 

Q. What about Wilson? A. Wilson is a general com- 
modity carrier. 

Q. Does he haul steel? A. I imagine they would, 
yes. 

Q. What about—A. They wouldn’t handle the heavy 
40,000 pound coils like we do, no. 

Q. What about Trans-American, do they haul steel? 
A. Trans-American is a general commodity carrier and 
would probably haul steel. 

[138] Q. And there are other concerns which haul 
steel, are there not? A. I would say all general com- 
modity carriers haul steel at some time or other. But they 
don’t handle the volume that we would handle. 
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Q. Well, aside from the volume, they do carry the 
same kind of steel that you carry, do they not? A. No, 
they wouldn’t handle the 40,000 pound coils. 

Q. Who would handle that? What other concerns? 
A. The regular steel haulers. You have got Duie-Pyle. 
You have got Kaplan. 

Q. Go ahead. A. You have got Cardinale. 

They are the big steel haulers. I might say that Duie- 
Pyle has a general commodity business, and he has also 
a steel division. 

Q. Mr. Gallagher, you said that your latest agree- 
ment, or your agreement with Local 107 covered the years 
1957, 1958 and 1959? A. 1957 and 1958 and 1959, yes. 

Q. That is this document marked General Counsel’s 
Exhibit 2? A. Yes. 

Q. Will you show us in that agreement where the 
year 1959 is covered? [139] A. We went over that 
before. 

Q. Don’t tell me what we went over before. Just 
answer the question if you can. 


TRIAL EXAMINER: Answer the question if 
you can, 


THE WITNESS: It was understood there would 
be a wage differential on 1959 at the time the contract 
was negotiated. 


Q. (By Mr. Markowitz) Would you show me where 
in that agreement 1959 is covered? A. It is not in here. 

Q. It is not in there? Didn’t you understand that this 
agreement would apply to 1959 because the negotiations 
between Local 107 and Motor Transport Labor Relations, 
Inc., also covered the year 1959? A. Because we also 
agreed on the wages and holidays with MTLR. 

Q. So that you considered General Counsel’s Exhibit 
2 to cover 1959 because the MTLR Agreement at that time 
also covered 1959; is that correct? A. As far as wages 
and holidays, yes. 
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Q. Now, you are aware, Mr. Gallagher, are you not, 
that Local 107 conducts its master negotiations with this 
employer association referred toas MTLR? A. Yes. 

Q. And when the term “master negotiations” are 
used, that is what is meant, is it not? [140] A. Iam 
not familiar with that. 

Q. You are not sure? All right. 

The negotiations between Local 107 and this associa- 
tion, MTLR, set the wage and contract pattern for the 
industry, the trucking industry, in this area, do they not? 
A. No. 

Q. They don’t? A. No. 

Q. What negotiations do set that pattern? A. I 
would have to explain it this way, Mr. Markowitz— 

Q. Just tell me what negotiations set that pattern? 
A. MTLR sets the wage pattern, but there are many 
different agreements handed out by MTLR to the different 
truckers, the different food haulers, and department stores, 


where they work on Saturday, straight time, and what not. 


* * * * * 


Q. (By Mr. Markowitz) Now, Mr. Gallagher, refer- 
ring you to General Counsel’s Exhibit 7, that is the con- 
tract or the document which the Union asked you to sign 
toward the end of 1959; isn’t that correct? A. Yes. 

Q. When you used the term “contract” that is the 
document that you meant? A. Yes. 

Q. Now, at the meeting of January 3, 1960 didn’t Mr. 
Berman and Mr. Battisfore tell you that they would agree 
to delete paragraph 9 from that document? A. Yes. 

Q. And after they told you that didn’t you then say 
to them that you were objecting to the next to the last 
paragraph [144] of this letter or agreement marked 
General Counsel’s Exhibit 7? A. We were objecting to 
the feeling that they expressed in a meeting— 


* * * * * 


THE WITNESS: We objected to the next to the 
last paragraph. 
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TRIAL EXAMINER: All right. 

THE WITNESS: Because they wanted us to stop 
doing business with the independents, and they told 
us that the—that in their negotiations with MTLR, 
they were going to write in a clause that would elimin- 
ate the use of independent operators or bring the 
trucks into the home terminal. 


TRIAL EXAMINER: They told you that orally 
while you were negotiating? 

THE WITNESS: Yes. 

TRIAL EXAMINER: All right. 


Q. (By Mr. Markowitz) That is what you referred to 
[145] before when you were asked about giving favor- 
able consideration to it. A. We said we would consider 
it but would not give favorable consideration to it. 


TRIAL EXAMINER: Would not give favorable 


consideration? 
THE WITNESS: Yes. 
TRIAL EXAMINER: All right. 


Q. (By Mr. Markowitz) Didn’t Mr. Berman and 
Battisfore tell you that they were not interested in your 
owner-operators? A. Yes. 

Q. Didn’t they tell you that any contract you had 
with them wouldn’t refer to your owner-operators? A. 
Well we putit a little different. We said we wanted some- 
thing in writing. 

Q. Well I am asking you didn’t they tell you? 

TRIAL EXAMINER: Before that? Did they 
tell you that before you told them? Did they make 
the statement that they weren’t interested in the 
owner-operators? 


THE WITNESS: They made that statement but 
I told them I didn’t believe them. 
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TRIAL EXAMINER: All right. 


Q. (By Mr. Markowitz) Now, Mr. Gallagher, did you 
understand the terms “master negotiations” in the next to 
the last [146] paragraph of this General Counsel’s Ex- 
hibit 7 to refer to the negotiations between Local 107 and 
MTLR? 

THE WITNESS: To me it meant negotiations 
with Motor Transport Labor Relations. 


MR. MARKOWITZ: Motor Transport Labor Re- 
lations, I might add we refer to as MTLR. 


[147] TRIAL EXAMINER: All right. 


Q. (By Mr. Markowitz) Mr. Gallagher, isn’t it true 
that you were concerned about the fact that MTLR might 
agree to some clause which would hurt your operations or 
affect your operations, you thought, which you thought 
would affect your operations? A. Yes. Any clause that 
would stop me from doing business with the independent 
contractors I was worried about. 

Q. Now, did you discuss that problem—strike that. 

Do you know who Mr. Matthews is? A. Yes. 

Q. Who is he? A. I understand he is supposed to be 
employed by the Motor Transport Labor Relations as Sec- 
retary. 

Q. Secretary or business manager? A. He is sup 
posed to be. I don’t know whether he is or not. 

Q. Do you know who Mr. Gannon is? A. He is sup- 
posed to represent the truckers but I don’t agree on that. 

Q. You do agree he is the vice president of Motor 
Transport Labor Relations, is he not? Or don’t you know? 
A. I don’t know. 

Q. He is associated with that organization, isn’t he? 
A. He is supposed to be. 

[148] Q. Did you ever consult Mr. Matthews or 
Mr. Gannon or anyone else from MTLR about what they 
were going to agree to in their negotiations that would 
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affect your business? A. I refused time and time again 
to ever consult with Mr. Matthews because I accused him 
in front of Mr. Battisfore and Mr. Berman of being in the 
union’s side pocket. 


Q. (By Mr. Markowitz) The answer is you did not 
consult with him; is that correct? A. Never. 
Q. Did you consult with anyone else from MTLR? 

THE WITNESS: No, because I thought— 

THE WITNESS: Because I thought there were 
deals made between the people in MTLR that bene- 
fited themselves and that [149] I had no regard 
for the people, some of the people, that were negotiat- 
ing for the industry. 

TRIAL EXAMINER: All right. 


THE WITNESS: That they would sell them out. 


TRIAL EXAMINER: All right. 


Q. (By Mr. Markowitz) Mr. Gallagher, you received 
a copy of General Counsel’s Exhibit 24, is that correct? 
A. Yes. 

Q. And you then sent this telegram, which has been 
marked as 24-A; is that correct? A. Yes. 

Q. Did you read General Counsel’s Exhibit 24 care- 
fully when you received it? A. I read it and passed it 
along to my lawyer. 

Q. Did you note, for example, that it said there were 
certain other subjects that were being discussed and 
worked out between MTLR and the Union so as to complete 
the contract? 


MR. BURNSTEIN: Doesn’t the letter speak for 
itself? 


86 


MR. MARKOWITZ: I am asking him if he 
noticed it. 


THE WITNESS: I noticed that but also in the 
evening bulletin and from what I could learn from 
people I talked to, all negotiations were concluded, 
period. 

Q. (By Mr. Markowitz) You are telling us you didn’t 
believe what the letter said? [150] A. In a sense, no. 

Q. Did you ask any official or officer or agent of 
MTLR about that? A. I left that up to my lawyer to 
handle that with you. 

Q. I am asking you did you ask any official or agent 
of MTLR whether or not there were other matters still 
being negotiated or worked on or understandings to be 
arrived at? 


* * * * 


THE WITNESS: No. 


Q. (By Mr. Markowitz) Now, Mr. Gallagher, in reply 
to your telegram marked General Counsel’s Exhibit 24-A, 
you received General Counsel’s Exhibit 25, did you not? 
A. Yes. 

Q. And is it your testimony that you refused to accept 
the terms of the Union’s telegram marked General Coun- 
sel’s Exhibit 25? A. Yes. After my lawyer informed me 
that they could open up the independent contractors again. 

Q. You refused to accept it, is that correct? A. Yes. 

Q. You then sent a telegram setting forth your re- 
fusal; is that correct? [151] And the telegrams fol- 
lowed thereafter? A. I believe you are right, yes. 


a * * * * 


Q. (By Mr. Markowitz) Mr. Gallagher, in your ne- 
gotiations, isn’t it true that you were concerned with what 
was going to happen in the future and what MTRL and 
Local 107 were going to do in the future as to your inde- 
pendent operators? A. Of course. 

Q. What you were concerned about was what might 
happen at [152] some future time in their negotia- 
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tions; is that right? A. You told me at various meetings 
starting back in July what you wanted me to do. You 
wanted me to stop doing business with the independent 
contractors. 

Q. I told you that? A. No. Mr. Battisfore and Mr. 
Berman. 

Q. All right. You were concerned with what MTLR 
and the Union were going to do in the future, isn’t that 
right? 

That is what you said a few moments ago? A. Of 
course. 


REDIRECT EXAMINATION 


* * * * * 


{[154] Q. (By Mr. Burnstein) Mr. Gallagher, 
throughout the entire course of the negotiations in 1959 
and 1960 what did Mr. Battisfore and Mr. Berman tell 
you about negotiations for the use of owner-operators in 
the Philadelphia area? 


* * * * * 


THE WITNESS: He wanted us to bring them 
into the home terminal; and put Local 107 men on 
them. 


Q. (By Mr. Burnstein) Were they negotiating on 
this subject with MTLR? 


MR. MARKOWITZ: How does he know. 


Q. (By Mr. Burnstein) Were you told they were 
negotiating on this subject? A. Yes. 


* * * * * 


[159] JOHN H. MATTHEWS 


was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


* * * * * 
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DIRECT EXAMINATION 


Q. (By Mr. Markowitz) Give your name and address 
to the reporter? A. John H. Matthews, 216 Huntley 
Road, Upper Darby, Pennsylvania. 

Q. And by whom are you employed? A. Motor 
Transport Labor Relations, Incorporated. 

Q. In what capacity? A. Secretary and manager. 

Q. Are you here pursuant to a subpoena? A. I am. 

Q. Mr. Matthews, how long have you held your pres- 
ent position? A. Approximately 7 years. 

[161] Q. And what are your duties in that position? 
A. I take part in negotiations of contracts with the vari- 
ous unions. I operate the association’s day to day business. 
And I also handle grievances between our members and 
the various locals. 


TRIAL EXAMINER: And of what is the asso- 
ciation composed? 


THE WITNESS: Over 300 truck operators, com- 


mon, private and contract. 


TRIAL EXAMINER: Thank you. That is in this 
area. 


THE WITNESS: Yes, sir. 


Q. (By Mr. Markowitz) When you talk about in this 
area, would you tell us what you mean by “in this area”? 
What area are you talking about? A. I guess you would 
call it Delaware Valley, the great majority of them have 
terminals in Philadelphia, or offices, but there are some 
outside in Delaware County, Chester County, quite a few 
in the State of Delaware, a few in South Jersey. 


* * * * * 


[162] Q. (By Mr. Markowitz) Mr. Matthews, Gen- 
eral Counsel’s Exhibits 4 and 34 represent what? Would 
you tell us? A. Master agreements between Motor 
Transport Labor Relations and various local unions belong- 
ing to the International Brotherhood of Teamsters. 
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One is for three years, 1957 to 1960. The green one 
is three years, from 1960 to 1963. 

Q. Does MTLR also negotiate on behalf of certain 
of its divisions consisting of employers in specified indus- 
tries? A. We don’t call them divisions. We call them 
segments of our membership. We do; we have separate 
contracts for them. 

Q. Would you give us a couple of examples of those? 
A. Well, the household goods carriers is a separate seg- 
ment with a separate contract. We have one for office 
workers, [163] those people who have office workers 
who have been organized. 

There is one for the coal and fuel industry. 

There is another one for United Parcel Service and 
one for the Meat industry. 

Q. These documents, General Counsel’s Exhibits 4 
and 34, represent what industry? A. The general freight 
industry. 

Q. In the general freight industry, does your asso- 
ciation have any separate deals or other arrangements 
other than set forth in these documents? A. Deals? 

Q. Yes. A. No, everything we have is right in here. 
Other than those I told you about where we have separate 
agreements for segments of our industry. 

Q. Now, Mr. Matthews, can you tell us who partici- 
pated on behalf of your association in the negotiation of 
each of those documents, General Counsel’s Exhibits 4 and 
34? A. James P. Clark, President of the Association; 
Hugh F. Gannon, the Vice President, and Treasurer; Ber- 
nard G. Segal, General Counsel— 


* * * * * 


{164] THE WITNESS: James Leyden, Asso- 
ciate Counsel for the Association, and myself. 


Q. (By Mr. Markowitz) Now, Mr. Matthews, do 
either General Counsel’s Exhibits 4 or 34 cover within 
their scope what are known as owner-operators? A. No. 


* * * * * 
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Q. (By Mr. Markowitz) Mr. Matthews, I want to 
first call your attention to Article 21 of, first, General 
Counsel’s Exhibit 4. Would you look at that article, 
please? A. Yes. 

Q. Have you looked at it, sir? A. Yes. 

Q. Is that Article the same in General Counsel’s Ex- 
hibit 4 as it is in 34, 34 being the 1960 agreement? Is 
there any change in that article? 


* * * * * 


(166] THE WITNESS: It is the same. The 
article is the same. 


Q. (By Mr. Markowitz) Mr. Matthews, have you, for 
the association and the union, interpreted and applied 
this article in grievance proceedings or in meetings 
throughout the past several years? 


MR. BURNSTEIN: Objection. 
TRIAL EXAMINER: Sustained. 


MR. MARKOWITZ: I think, sir, that the wit- 
ness— 

TRIAL EXAMINER: If you have anything that 
he has applied to it and he has negotiated which this 
contract was used in relation to this thing, you may 
ask him a lot of questions on it. But to go ahead into 
what they have done with other people has no place 
in this proceeding. 


MR. MARKOWITZ: Well I think, sir, if there 
is an allegation by the General Counsel that this pro- 
vision is illegal, we are entitled to produce testimony 
as to how it is interpreted and applied. 

I think that the cases are very clear on this point. 
And I would refer you, first of all, primarily, to Wig- 
more on evidence, which makes very clear we have 
the right to do this. 


91 


TRIAL EXAMINER: If it is going to be proven 
illegal, [167] the General Counsel has to prove it 
illegal. 

MR. MARKOWITZ: He has alleged it is. 

TRIAL EXAMINER: Well he hasn’t even offer- 
ed evidence on it. 

MR. MARKOWITZ: I was under the impression 
he had. 

MR. MARKOWITZ: Perhaps we can ask him 
and clarify it. 


TRIAL EXAMINER: Well, let’s find out. 
Do you contend these clauses are illegal and 
that you have proven it? 


MR. BURNSTEIN: In these agreements. 
TRIAL EXAMINER: Yes. 


MR. BURNSTEIN: The ones he is questioning 
about. 


TRIAL EXAMINER: Yes. 


MR. BURNSTEIN: I have made no contention 
about the MTLR Agreements. I want to point out one 
other thing. There are a whole host of board decisions 
on union contracts. 


TRIAL EXAMINER: Let’s not argue about this. 


MR. MARKOWITZ: Do I understand it is the 
General Counsel’s position that no provision of the 
MTLR Agreement, either General Counsel’s Exhibit 
4 or 34, is in violation of Section 8(e) or any other 
section of the National Labor Relations Act? 


MR. BURNSTEIN: I will put it to you very 
succinctly. Mr. Gallagher is not a member of MTLR. 
I am not making any [168] contention about 
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MTLR contracts other than I want them in for pur- 
poses in connection with which I will make use of 
them. I am not here to litigate MTLR’s contract with 
the Union. 


MR. MARKOWITZ: I am asking you. 
MR. BURNSTEIN: I have told you. 
TRIAL EXAMINER: It isn’t in this proceeding. 


MR. MARKOWITZ: It is in this proceeding, sir. 
Because the complaint contains exact quotations of 
clauses from this contract. 

Q. (By Mr. Markowitz) Mr. Matthews, in your deal- 


ings with Local 107, what has been the Union’s position 
as to an operator’s continued use of owner-operators? 


MR. BURNSTEIN: Objection. And I will ex- 
plain the basis. I am not interested in what MTLR 


and Local 107 would do about owner-operators. 
MR. MARKOWITZ: That wasn’t my question. 


[169] TRIAL EXAMINER: Read the ques- 
tion. 
(The pending question read by the reporter) 
TRIAL EXAMINER: Sustained. 
Q. (By Mr. Markowitz) Has the union ever taken the 
position, Mr. Matthews, that the clauses or any of the 
provisions in General Counsel’s exhibits 4 or 34 were 


intended to or did prevent any employer from using 
owner-operators? 


MR. BURNSTEIN: Objection. 
TRIAL EXAMINER: Sustained. 


* * * * * 


TRIAL EXAMINER: On the record. 
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[170] MR. MARKOWITZ: Do I understand, 
Mr. Examiner, that [171] you are prohibiting me 
me from asking any questions whatsoever of this wit- 
ness as to the method of operation and interpretation 
and application of contract clauses in this area 
between the Union and Operators pertaining to own- 
er-operators or independent contractors? 


TRIAL EXAMINER: I am prohibiting you from 
asking questions on the master agreements, which is 
Exhibit No. 34 and Exhibit No. 4, as to how the 
Union interpreted them, as to what the Union did 
under them; because those contracts and the way the 
union operated under those contracts are not part of 
this proceeding. 

That ought to be plain enough for you, for pur- 
poses of your brief, for purposes of finding me in 
error, for anything you want to. 

Now, if you want to make an offer of proof on 
what this witness would say under those conditions 


to preserve it, you may go right ahead and make it. 


MR. MARKOWITZ: I want to point out to you 
that they are part of the proceeding insofar as in 
General Counsel’s Exhibit 25 the Union offered to 
have Mr. Gallagher agree to whatever was agreed to 
between the Association and the Union in these con- 
tracts. And Mr. Gallagher, through General Coun- 
sel’s Exhibit 26 refused such agreement. 


TRIAL EXAMINER: All right. 


MR. MARKOWITZ: It seems that that makes 
these contracts [172] and what they mean— 


TRIAL EXAMINER: In other words, the Union 
asked him to do something; he refused to do it; and 
that puts this as part of this proceeding. 


MR. MARKOWITZ: And that is what caused 
the strike. 


* * * * 
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MR. MARKOWITZ: Do I further understand 
your ruling to include a restriction against my pro- 
duction of testimony as to what the clauses alleged in 
paragraph 6 of the complaint mean or how they are 
interpreted by the parties? 


TRIAL EXAMINER: That is the General Coun- 
sel’s business, not yours. 


MR. MARKOWITZ: Well the General Counsel 
is apparently resting upon them. 

TRIAL EXAMINER: All right. If the General 
Counsel left it out, that should make you happy. 


MR. BURNSTEIN: I didn’t leave it out. I put 
the documents in. 


TRIAL EXAMINER: Go ahead. 


MR. MARKOWITZ: Are you precluding me 
from putting in [173] such evidence? 


TRIAL EXAMINER: That is right. Let’s have 
it that way. 


MR. MARKOWITZ: Well, I think that if the 
General Counsel alleges that these clauses are illegal, 
I want to make clear that— 


TRIAL EXAMINER: It is up to him to prove 
that they are illegal. 


MR. MARKOWITZ: All right, sir. 


* * * * 


MR. MARKOWITZ: All right. I want to then 
make an offer of proof, Mr. Examiner, through this 
witness. I intend to establish through this witness that 
the clauses referred to in paragraphs 6, sub-para- 
graphs A, B, and C, of the Complaint in this case 
have been in effect in contracts which this union has 
had for many years; that they have been interpreted 
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and applied by the Union in numerous situations so 
as not to affect or interfere with in any way the 
doing of business by any operator or with owner- 
operators or independent contractors; that operators 
shall in this area operated with independent contrac- 
tors or owner-operators similar to Mr. Gallagher 
under these contractual provisions without interfer- 
ence, interruption, disruption or stoppage in any way 
whatsoever. 

{174] I intend to prove through this witness 
that these clauses have consistently been interpreted 
not to interfere with any employer in his doing busi- 
ness with owner-operators or not to interfere with 
the operations of any employer who is in an exactly 
similar situation to Mr. Gallagher. 

I also intend to establish through this witness 
that Article 21, for example, which is referred to in 
Paragraph 6, sub-paragraph C, of the Complaint, 
has been before him in grievance proceedings and has 
been interpreted so as not to apply to, cover or be 
affected in any way by an employer’s use of owner- 
operators such as Mr. Gallagher uses. 

In fact, this witness would testify that Article 
21, or paragraph C, of the Complaint has been inter- 
preted by the Respondent Union and Employers to 
permit an employer such as Mr. Gallagher in this 
case to continue using owner-operators even though 
he was not using his own equipment because the use 
of owner-operators has no relationship whatsoever to 
this clause or any of the other clauses listed and set 
forth in paragraph 6 of the Complaint. 


TRIAL EXAMINER: Is that the extent of your 
offer? 


MR. MARKOWITZ: I further intend to prove 
through this witness that many employers in this 
area use owner-operators under exactly the same cir- 
cumstances and under the same contract terms as 
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were requested of Mr. Gallagher without interference 
or disruption by the Union. 
[175] TRIAL EXAMINER: Anything else? 


MR. MARKOWITZ: I think that covers it. 


TRIAL EXAMINER: You intend to prove that 
through this witness? 


MR. MARKOWITZ: Yes. 
TRIAL EXAMINER: It will be rejected. 


* * * * * 


MR. BURNSTEIN: Mr. Plost, as Counsel, I 
have a right occasionally to take certain positions. I 
am not going to make a speech. What I am about to 
say has nothing to do with his offer of proof. I merely 
want to point out to you—and I think this is helpful 
and part of my function—I have already indicated 
to Mr. Markowitz that I don’t rely on GC 4 and 34 to 
find the violations. Instead I rely on GC 3-B. I only 
invite your attention and Mr. Markowitz’s attention 
to the fact that Article 7 in GC 3-B is not identical 
with Article 7 in GC 4 and GC 34. 

If that clarifies the issues for Mr. Markowitz and 
yourself, it might be helpful. 


[176] EDWARD BATTISFORE 


called as a witness and, having been first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Markowitz) What is your position, Mr. 
Battisfore? A. Vice President and Business Agent, 
Local 107. 

Q. As a Business Agent, do you handle negotiations 
with E. A. Gallagher and Sons? A. Yes. 
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Q. Does Local 107 negotiate with any association of 
employers? <A. Yes. 

[177] Q. With whom? A. MTLR. 

Q. And— A. FELR. 

Q. What is that? A. Food Employers Labor Rela- 
tions. 

Q. What industry is that? A. That is the food 
group. 

Q. Food group? A. Chain Stores and things like 
that. 

Q. Well, do General Counsel’s Exhibits 4 and 34 rep- 
resent Local 107’s agreement with MTLR? A. Yes. 

Q. Would you tell the Tria] Examiner how Local 107 
conducts negotiations in the freight industry? A. Well, 
to begin with, we more or less have an agreement which 
is referred to as a master agreement with the Motor 
Transport Labor Relations pertaining to wages, hours and 
so forth and so on. And we have always tried to use that 
in the freight industry as a pattern for the area-wide 


agreement which comprises about nine locals. 

Q. Are the wage rates and contract terms for em- 
ployers in the freight industry set in the negotiations with 
this employer association, NTLR? A. Yes. 

(178] Q. And they are then applied to all other em- 
ployers who aren’t members, is that correct? A. That 
is true, except in some industries where it is more. 


MR. BURNSTEIN: He means the wages are 
higher. 


Q. (By Mr. Markowitz) You mean in industries 
other than the freight industry? A. Yes. In Food where 
the wages are higher. 

Q. Well, let’s just talk about the freight industry? 
A. All right. 

Q. Are the negotiations with MTLR, therefore, the 
master negotiations which set the pattern for the area? 
A. Yes. 
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Q. Now, Mr. Battisfore, did you have several meet- 
ings with Mr. Gallagher in the year 1959? A. Would 
two be several? 

Q. Could be, yes. A. Then we have had several. 


TRIAL EXAMINER: You mean you had two 
meetings with him? 


THE WITNESS: To my knowledge I think we 
had two, yes. 


* * * * * 


[179] Q. (By Mr. Markowitz) Tell us approxi- 
mately when those meetings were? A. The meeting was 
a meeting that was referred to as July, and the next meet- 
ing that I am thinking of are the ones that happened on 
Saturday and Sunday. 

Q. January 2nd and 3rd, 1960? A. 1960, yes. 

Q. So there was just one meeting in 1959 that you 
recall? A. To the best of my knowledge I think yes. 

Q. All right. Was there any discussion at that meet- 


ing about bringing trucks into a terminal? 


TRIAL EXAMINER: You are talking about the 
July 1959 meeting? 


MR. MARKOWITZ: Yes, sir. 


THE WITNESS: Well, I don’t know whether it 
was a discussion. I don’t recall it getting as far as a 
discussion. It may have been mentioned. But I don’t 
think it ever got into the discussion stage. 


Q. (By Mr. Markowitz) Well, did the Union ever 
make a demand that that is what Mr. Gallagher had to 
do with his owner-operators? A. No. 


* * * * 


{180} Q. (By Mr. Markowitz) Did you tell him 
anything about that subject? A. No. The only discus- 
sion I remember about that subject is they were talking— 
they were drifting so far afield they were talking about 
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bringing these 30-and 40,000 pound pieces into the ter- 
minal and taking them from one crane to another which 
was so ridiculous. And the people that were talking about 
it seemed to know so little about it that I never even got 
into the discussion. 

Q. Who was talking about it? A. I can’t recall who 
was talking about it. But just the trend of the conversa- 
tion was so ridiculous that it wasn’t really worth talking 
about. 

Q. Did you tell that to Mr. Gallagher? <A. Well, I 
mentioned it. They were talking about impossibilities as 
far as an economic standpoint is concerned. 

Q. All right. Now, Mr. Battisfore, did you have any 
other meetings with Mr. Gallagher up until January 2d 
and 3d, 1960? 


TRIAL EXAMINER: You mean from July? 


Q. (By Mr. Markowitz) Between July and January 
2d or 3d, 1960. A. I can only recall the one meeting 
other than the [181] Saturday and Sunday that was 
on the 8rd and 4th. 

Q. You were present at these meetings on January 
2d and 3d, 1960? A. Yes, I was. 

Q. Would you tell us first briefly what was discussed 
at the January 2d meeting? A. Well, the primary pur- 
pose of the January 2d meeting was to have Arthur Galla- 
gher sign the letter that was sent to 4-or 500 other inde- 
pendent operators. 


* * * * * 


TRIAL EXAMINER: That is what? 


MR. MARKOWITZ: General Counsel’s Exhibit 
No. 7. 


TRIAL EXAMINER: Thank you. 


Q. (By Mr. Markowitz) Was that letter discussed at 
the meeting? A. Yes. 
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Q. Did Mr. Gallagher ask you on that date if the 
Union was going to interfere with his owner-operators? 
A. I believe he did. 

Q. What was your answer to him? A. The answer 
was the same as it had been for the last two or three years, 
or since the Board made a ruling that there was nothing 
we could do about the owner-operators and we weren’t 
interested in their owner-operator problem. 

[182] Q. Did any representative of the Union tell 
him he would have to stop doing business with owner- 
operators if he signed the contract? A. No. 


* * * * * 


Q. (By Mr. Markowitz) Now, Mr. Battisfore, you 
met again with Mr. Gallagher on January 3d? A. That 
was a Sunday? 

Q. Yes. A. Yes. 

Q. Tell us what happened at that meeting? A. Well, 
when we started that meeting, we decided in the interim 
between Saturday night and Sunday night that we were 


going to go over these things item for item. 

Q. What do you mean by “these things’? A. Well 
these certain—all these provisions and paragraphs. 

Q. In what document? A. This letter of December 
21st. 

Q. General Counsel’s 7? (188] A. That is right. 

Q. Go ahead? A. So we went through them and we 
at that time explained to them that they were—there were 
some of these things that already were deleted due to the 
progress of the master negotiations. They were deleted. 
We told them at that time. And at that time we asked 
him what his objections to the letter were. 

He said, “Well, No. 1,” he says, “TI want to know 
what to do with my money in health and welfare.” 

So that kind of caught us off guard, because there 
are four or five hundred other independent operators in 
the area. And that thing is set up on a trust agreement. I 
was under the impression that the trust agreement they 
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signed gave them power of attorney to act for them as far 
as health and welfare is concerned. 

So he caught us flatfooted. 

Then we talked about, I think it was 9. 


Q. No. 9? A. Yes. I think it was No. 9. 

We were talking about No. 9. 

Q. How did that come up? A. Well, it came up 
because—I think it came up at the meeting before when 
we were talking about trucks going to the terminal. Then 
we got to talking about trucks that were part [184] 
and parcel to this contract. And when we talked about the 
MTLR agreement, we—or when the word MTLR was 
brought up, I think Arthur’s blood pressure always goes 
up a little when you talk about MTLR. So when we got 
to talking about the other, we kept comparing paragraphs 
in this other agreement where at no time did we think 
that even according to this he was bound—that we were 
bound or had any reason to argue with him about owner- 
operators. 


Q. According to this, what do you mean? Do you 
mean General Counsel’s Exhibit 7? <A. Yes. 


* * * * * 


Q. (By Mr. Markowitz) How was this No. 9 raised 
in the discussion? Did anybody object to it or what? A. 
Well, I think Mr. Obert or Mr. Gallagher objected to the 
9, because they claimed that it would interfere with their 
operations of owner-operators. 

Q. What did the Union eventually do about Para- 
graph 9 at this meeting on January 3d? A. We agreed 
to delete paragraph 9. 

Q. Was there any other paragraph to which Mr. Gal- 
lagher objected in this letter marked General Counsel’s 
Exhibit 7? [185] A. I believe there was one or two 
other items in there, but I can’t think of them right now 
offhand. 

Q. Let me ask you this, Mr. Battisfore: Did the 
Union say anything to Mr. Gallagher about turning equip- 
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ment over to Local 107 men in the Philadelphia Terminal 
at this meeting? A. Well, we didn’t say anything at this 
meeting, but that was the assumption they were working 
under from meetings four or five years ago before the 
Board ruled, before the ruling of the Board. 

Q. Is that a correct assumption? A. That we ex- 
pected them to do that? 

Q. Yes. A. No, We do not expect them to do that. 


TRIAL EXAMINER: It is your testimony that 
wasn’t mentioned at all at the meeting? 


THE WITNESS: No, I don’t think I did testify 
to that. I think it was brought up and had to be 
brought up. When you talk about this paragraph 9 
you have to talk about the subject because the subject 
relates to it. 


TRIAL EXAMINER: I see. 


Q. (By Mr. Markowitz) What did you tell Mr. Gal- 
lagher about owner-operators turning equipment over to 
Local 107 men at the Philadelphia Terminal at this meet- 
ing? A. Well, I don’t know whether it was my partner 
orltold [186] them; but as long as we had agreed that 
the owner-operators were no part of the agreement, that 
we had actually no claim on telling them what to do with 
them. 

Q. Did you tell him he had to have the owner-operat- 
ors turn the equipment over to Local 107 men? A. No. 
At these meetings, no. 


TRIAL EXAMINER: Did you tell him he 
wouldn’t have to turn them over? 


THE WITNESS: We were not involved in talk- 
ing about them, because the Board had ruled that 
they were not a party to this thing and we took that 
position and we lived up to that to the letter. 


TRIAL EXAMINER: No. We are talking about 
the meeting now. At this meeting on the 2d or 3d. 
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Did you tell Mr. Gallagher that you would not insist 
or ask that the trucks or the equipment be turned 
over to members of your union when they arrived 
at the terminal? 


THE WITNESS: No because we didn’t have a 
right to tell them. The Board took that right away 
from us. 


TRIAL EXAMINER: The answer you didn’: tell 
them. 


THE WITNESS: That is right. 


* * * * * 


[187] Q. (By Mr. Markowitz) Did Mr. Gallagher 
or Obert ask any questions about owner-operators at this 
meeting on January 3d? A. Yes. 

Q. What did they ask? A. They asked—well, when 
we were talking about the owner-operators, I told Mr. 
Gallagher— 

Q. First tell me what they asked? A. They asked 
to delete Paragraph 9. 

Q. What did they ask about owner-operators? A. 
They asked if they were going to be forced to cease to do 
business with them. 

Q. What did you tell them? A. No. The answer was 
no, they were not. 

Q. Is that what you told them? <A. Yes. 

Q. What about any other representative of the 
Union? Was anyone else there from the Union? A. Ber- 
man was there. 

Q. Berman, what is he? A. Mr. Berman is the Busi- 
ness Agent. 

[188] Q. What did he say on that subject? A. He 
just collaborated what I said. 

Q. Battisfore, after the Union agreed to delete para- 
graph 9, did Mr. Gallagher agree to sign the letter? A. 
yes. 
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Q. Did he object to any other provision in it? Do you 
recall? A. I think he did, but I can’t think of them at 
this time. I think he did. 

Q. Was there any agreement between the Union and 
Mr. Gallagher to put something in writing or to have Mr. 
Obert draw something up? A. Well, they were talking 
along the lines of drawing up a letter. But there was no 
agreement reached about whether we would accept the 
letter. 

Q. What happened at the conclusion of the meeting 
in regard to this letter? Will you tell us? A. I know we 
got to talking about—toward the conclusion of the meet- 
ing we got to talking about the time element. We were 
running out of time. ‘And we wanted to try to go a little 
further. 

But as usual, the lawyers were all tired. And so we 
had to break it up a little prematurely. And they got to 
talking about working the next morning. And Mr. Gal- 
lagher took the position that “Well, so we don’t work 
until 8,9, [189] 10 o’clock.” 

And so I think my partner asked him “Well, what 
about these fellows’ pay if they don’t get to work until 9, 
10, 11 o'clock?” 

He said, “It is only a matter of a couple of hours. 
That is not an important item.” 

And that is about the way the thing broke off. 

Q. Did Mr. Gallagher say anything about MTLR, at 
the conclusion of the meeting 2? <A. I don’t know how to 
answer that. He never said anything favorable about 

meetings. 


MTLR at all. 
Q. Was there any conversation about a strike or how 
long it would last? A. Yes. He himself brought it out— 
Q. Who is he himself? A. Arthur Gallagher. 
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Q. What did he say? A. He said a strike about 30 
days won’t hurt. He is the one that talked about the 
strike. 

Q. Now, Mr. Battisfore, showing you General Coun- 
sel’s Exhibit 3-B, was Gallagher asked to sign that docu- 
ment in [190] December of 1959 or January of 1960? 
A. No, sir. 

Q. Do you know when that document expired or ran 
out? A. December 31, 1959. 

Q. Was there any request on January 2d or January 
3d to have Mr. Gallagher sign that document, General 
Counsel’s Exhibit 3-B? A. No. 


* * * * * 


TRIAL EXAMINER: ... Why are you bringing 
other firms that may have signed this document into 
this proceeding? 


MR. MARKOWITZ: Because, Mr. Examiner, I 
intend to show, as I made an offer of proof through 
Mr. Matthews, that other concerns which do exactly 


the same work in exactly the [191] same fashion 
have signed exactly the same documents that Mr. 
Gallagher was asked to sign without any interfer- 
ence or interruption whatsoever. 


MR. BURNSTEIN: They did whatever you 
wanted them to do. 


TRIAL EXAMINER: I don’t think we will take 
that evidence. If you want to make an offer of proof, 
go ahead and make it. 


MR. MARKOWITZ: It seems if the General 
Counsel is concerned here with the Union’s intention 
in causing a strike as he has alleged, I think it is 
relevant to point out that other firms doing exactly 
the same thing with owner-operators under the same 
contract which Mr. Gallagher was asked to sign have 
proceeded without interruption or interference at all 
with their owner-operators. 


106 


TRIAL EXAMINER: I don’t think— 


MR. MARKOWITZ: Now it seems logical for 
you to include on the basis of that fact that it cer- 
tainly wasn’t local 107’s intention to force Mr. Gal- 
lagher to cease doing business with owner-operators 
if it didn’t intend to force other firms to cease doing 
business with owner-operators which signed exactly 
the same documents that Mr. Gallagher was asked to 
sign. 

TRIAL EXAMINER: It is also logical for me to 
conclude, and having in mind the Supreme Court’s 
doctrine of clear [192] and present danger and 
the Japanese doctrine of unfair and seditious thought, 
that in all such matters that we can not make an un- 
fair labor practice out of something that a fellow 
thought he was going to do next week, next month, 
next year, the day after tomorrow. 

I am not going to take any evidence on it, wheth- 
er he wanted to do it or didn’t want to do it, one way 
or the other. I may be hitting the General Counsel 
when I say that; or I may be hitting you. 


* * * * * 


[193] MR. MARKOWITZ: Mr. Examiner, I 
offer to prove through this witness that many truck- 
ing operators in the Philadelphia area bring steel of 
the same size and of exactly the same amount on the 
same kind of trucks as does Mr. Gallagher; that these 
firms bring in the same kinds of coils, beams, and 
other types of steel into the Philadelphia Area; that 
these firms use owner-operators in the course of such 
business; that these firms have signed General Coun- 
sel’s Exhibit 7; that they have signed General Coun- 
sel’s Exhibit 3-B; that they are under contract with 
the Union; and that at no time was any provision in 
any such document intended to, nor did it, interfere 
with their business or with their relationship with 
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owner-operators or cause them to cease doing busi- 
ness with owner-operators. 

And I would point out some of those companies, 
companies such as General Expressways, Trans- 
American Freight Lines, Wilson Freight Forwarding 
Company, and Hunter-Atkinson Trucking Company. 


TRIAL EXAMINER: Is that the extent of your 
offer? 
MR. MARKOWITZ: Yes, sir. 


[194] TRIAL EXAMINER: Rejected. 


Q. (By Mr. Markowitz) Mr. Battisfore, it has been 
testified or stipulated that there was a strike of Gallagher’s 
employees beginning on January 4, 1960. That is correct, 
isitnot? A. Yes, sir. 

Q Did that strike have anything to do with owner- 
operators? A. No. 

Q. Why was there a strike? A. They refused to sign 
that. 


Q. Speak up? A. They refused to sign the letter. 

Q. You meant General Counsel’s Exhibit 7? A. That 
is right. 

Q. Is this a form letter, Mr. Battisfore? A. Yes, 
it is. 


Q. Sent to approximately how many other em- 
ployers? A. I don’t know. About 400. 

Q. What did you or Mr. Berman tell Mr. Gallagher 
at the meeting of January 3d about Local 107’s position 
with regard to these owner-operators used by Gallagher? 
A. I will just have to be repetitious. We told them that 
we weren’t interested in his owner-operators, because the 
Board ruled a couple of years ago, and whatever decision 
[195] the Board made we intended to live up to. 

Q. Did you ever tell him that the Union wanted him 
to stop doing business with his owner-operators? A. No. 


* * * * * 
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[197] Q. (By Mr. Markowitz) Did you say any- 

thing to Mr. Gallagher about the coverage of your contract? 
A. Yes. I told him—when we talked about the coverage of 
the contract, I brought the subject up about—I was asking 
about owner-operators, he said we are not talking about 
owner-operators, because they are not a party to this pro- 
ceeding. 
Q. What do you mean by “they are not a party to the 
agreement”? A. Well, at that time he said there were no 
__we were only referring to people that were on his payroll 
and were his employees. 

Q. Is that what you told him? A. Yes. And at the 
time he wanted to take us down there and show us books 
that none of these owner-operators [198] who were 
domiciled in other parts of the State or down-state were on 
his payroll. And he offered to take us up to his office and 
show us. 

Q. And what did you tell him about the fact that they 
weren’t on his payroll? A. Well, we told him that we 
were talking about different phases of different agree 
ments. And there was something that covered them all. If 
they were not on his payroll or not his employees, we cer- 
tainly couldn’t represent them. 

‘And we certainly couldn’t bargain for them. 


* * * * * 


CROSS-EXAMINATION 


Q. (By Mr. Burnstein) Mr. Battisfore, is this state- 
ment correct: That over a period of years the following 
practice has grown up in the industry or is followed: you 
first negotiate your contracts with MTLR, the contract 
with MTLR provides the basis for agreement that you 
later enter into with the independents such as Mr. Galla- 
gher. 

[199] TRIAL EXAMINER: ... Has that 

been the custom in 1957, 1958 and 1959? 
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THE WITNESS: Yes. 


Q. (By Mr. Burnstein) Would I be correct if I said 
that General Counsel’s Exhibit 4 which was the agreement 
with MTLR was then followed by General Counsel’s Ex- 
hibit 3-B, which was sent out to all the independents, in- 
cluding Gallagher? A. I would say that was the prac- 
tice, yes. 

Q. Isn’t it correct that most of the clauses word for 
word are identical in the two agreements? A. I would 
say so, yes. 

Q. And there is no question that in July of 1959 you 
did have a meeting with Mr. Gallagher after he hadn’t 
replied to your letters where you and Mr. Berman asked 
him to sign General Counsel’s Exhibit 3-B? A. I 
wouldn’t go so far as to say we did; because if we waited 
21% years to ask him to sign, I don’t think we would 
[200] beso anxious to have him sign something that only 
has four or five months more to run. 

Q. Well, I will concede to you that you didn’t strike 
him when he didn’t sign it. But that was the purpose of 
the meeting when he came down in July? A. It could be 
said that way. But I don’t think we—well, let me say this: 
It must have been the purpose of the meeting. I could see 
no other reason for the meeting. But whatever transpired, 
I know he didn’t sign it. 

Q. Yes. A. And I knew there was nothing done 
about it. 

* * * * * 

[202] Q. (By Mr. Burnstein) During your discus- 
sions on the 2d and 3d with Mr. Gallagher, didn’t you and 
Mr. Berman actually have a copy of this agreement (Gen- 
eral Counsel’s Exhibit 3B), in the meeting, and wasn’t 
that specific agreement shown to Gallagher and again 
discussed with him? A. They had the copy. They had it. 
We didn’t. They had it. 


MR. MARKOWITZ: Whois “they”? 
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THE WITNESS: Mr. Gallagher and Obert had 
it. We didn’t. 
They had them all. 

[203] Q. (By Mr. Burnstein) Was a copy of that 
shown to you and did not you and Berman sit down with 
Mr. Gallagher and you went over and argued these points 
again? A. This was used by Mr. Obert as reference. 
Because Article 1 in this agreement was brought out where 
even in this agreement if he were asked at any time to 
sign this agreement, Article 1 would automatically elimi- 
nate the owner-operator problem; because Article 1 says 
that this contract only binds people that are employed by 
Arthur Gallagher. 

And at that time he told us that none of the owner- 
operators were employed by him; and he offered to take us 
down to his office and show us. 


* * * * * 


[204] Q. Mr. Gallagher, I believe, in the course of 


his discussions on January 3 with you also objected to 
signing this letter because of the last paragraph. 

Would you look at the last paragraph of General Coun- 
sel’s Exhibit 7. Excuse me. The next to the last. Tell me 
if that is correct. 


MR. MARKOWITZ: If what is correct? 


MR. BURNSTEIN: Whether or not Mr. Galla- 
gher also objected to signing it because of the language 
incorporated therein. 


MR. MARKOWITZ: All right. 
THE WITNESS: I believe he did, yes. 
MR. BURNSTEIN: All right. 


Q. (By Mr. Burnstein) Now, isn’t it true that at the 
time of those meetings you were still in negotiations with 
MTLR? There had been no final agreement on the 2d or 
3a? A. That is right. 
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MR. MARKOWITZ: No. Wait a minute. 


THE WITNESS. Wait a minute. There was a 
fina] agreement. Yes, there was. 

There was a final agreement reached before the 
deadline, which was January 1. 


* * * * * 


[205] (By Mr. Burnstein) You had a final agree- 
ment with MTLR before December 31, 1959? A. I would 
Say yes. 

Q. Well, did you? A. Yes. 


* * * * * 


Q. (By Mr. Burnstein) After the agreement was 
reached [206] before December 31, weren’t there still 
matters open between Local 107 and MTLR? A. There 
possibly could be a few on language or something like that. 
But there was no issues involved in the contract that were 
open yet. 

MR. MARKOWITZ: I will be glad to stipulate. 

We have matters that are open today. 


MR. BURNSTEIN: Good. 

Q. (By Mr. Burnstein) These are questions by Mr. 
Obert having to do with your negotiations with MTLR 
in the Court transcript. 

TRIAL EXAMINER: Anybody reading the rec- 
ord will not know what you handed the witness. Put 
it in the record. 

MR. BURNSTEIN: I handed the witness a copy 
of the transcript from the Federal District Court 


Proceeding, Shauffleur versus Local 107 Teamsters. 
He is looking at page 323 of that document. 


TRIAL EXAMINER: What is the question. 


Q. (By Mr. Burnstein) Does that refresh your recol- 
lection because I believe you testified there that there were 
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still matters open, including the issue of the utilization of 
owner-operators and that Local 107 was still trying to get 
MTLR to agree not to use them. A. I think we talked 
about that. Utilization of owner-operators has been open 
for 25 years and it will probably be [207] open for 50 
more. 

It is something that will never be a closed issue. 

Q. And are you constantly meeting, negotiating and 
dickering with MTLR concerning that problem? A. No, 
sir. 

Q. Youarenot? A. No, sir. 

Q. When did you abandon your efforts in that regard? 
A. We have never abandoned our effort. But it is the first 
“no” we get in every contract negotiations that is prac- 
tically the first item under the table. 

Q. Well, do you make such a demand in every contract 
negotiation? 


MR. MARKOWITZ: Demand for what? 


MR. BURNSTEIN: The elimination of owner- 
operators? 


THE WITNESS: I don’t believe so. 


Q. (By Mr. Burnstein) This year did you approach 
MTLR with any demand for the elimination or curtail- 
ment of owner-operators? 


MR. MARKOWITZ: I would say I don’t see what 
relevance this questioning has. 
You forbade me going into the MTLR situation. 


TRIAL EXAMINER: That is right. I was about 
to raise the issue on my own motion. If that is an ob- 
jection, I will sustain it. 


* * * * * 


[209] Q. (By Mr. Burnstein) Mr. Battisfore, isn’t 
it true that in the 1959 negotiations with the Union Local 
107 went to MTLR and proposed or made proposals seek- 
ing to curtail or eliminate the use of owner-operators? 
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TRIAL EXAMINER: Did you object or didn’t 
you, Mr. Markowitz? 


MR. MARKOWITZ: I will object to the question. 
TRIAL EXAMINER: Sustained. 


Q. (By Mr. Burnstein) Don’t answer these questions 
because I understand the Trial Examiner is sustaining an 
objection to the whole line. I am merely asking the ques- 
tions to preserve what rights I have. 

Isn’t it true that during your negotiations with Gal- 
lagher in 1959 and 1960 you and Mr. Berman informed 
Mr. Gallagher that Local 107 was negotiating with and 
making demands on MTLR seeking to curtail or eliminate 
the use of owner-operators. 


TRIAL EXAMINER: That you may answer. 
THE WITNESS: No, sir. 


{210] Q. (By Mr. Burnstein) At no time did you 


ever? A. No, sir. 


MR. BURNSTEIN: At this point I would like to 
read into the record from page 322 of the transcript. 


TRIAL EXAMINER: What transcript? 


MR. BURNSTEIN: If you will give me an oppor- 
tunity, I will tell you. 


TRIAL EXAMINER: You started to read. I 
wanted to know what it was. 


MR. BURNSTEIN: I didn’t start to read. 
TRIAL EXAMINER: All right. Go ahead. 


MR. BURNSTEIN: Again it is the transcript in 
the case of Shauffleur Versus Local 107, United States 
Federal Court, District Court, Eastern District of 
Pennsylvania, February 5, 1960, on page 322. 


“By Mr. Obert: 
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“Question: Do you recall that there was discus- 
sion at that meeting concerning the possibility of 
MTLR adopting a provision which would affect the 
use of owner-operators?” 

“The Court: In other words, I take it restrict the 
use of independent operators?” 

“Mr. Obert: Restrict.” 

“The Court: Just the opposite of what I was sug- 
gesting.” 

“The Witness: Well, I don’t deny that it was dis- 
cussed, but I don’t think it was elaborated on like you 
were [211] elaborating on it. It was a question of 
if it was a possibility of ever developing some sort of a 
clause would Gallagher be—sit down and talk about it 
—or something like that. 

“But I don’t think it was ever asked if the MTLR 
had reached an agreement on a clause whether Gal- 
lagher would accept it or not. I don’t think it was ever 
discussed.” 

Q. (By Mr. Burnstein) As a matter of fact, Mr. Bat- 
tisfore, wasn’t a— 


MR. MARKOWITZ: Well, now, Mr. Examiner. 
TRIAL EXAMINER: Let’s finish the question. 


Q. (By Mr. Burnstein) Do you still tell me that Local 
107 had no discussions or proposals with MTLR during the 
1959 and 1960 negotiations concerning owner-operators? 
MR. MARKOWITZ: I thought you had sustained 
an objection to that question. 
TRIAL EXAMINER: I did. Are we talking about 
this 1950 or this January 2d meeting? 


MR. BURNSTEIN: Second and third. 
TRIAL EXAMINER: You are asking what ques- 
tion, now? 


MR. BURNSTEIN: I am asking him if he didn’t 
indicate—if he and Berman didn’t indicate to Mr. 
Gallagher— 
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TRIAL EXAMINER: On either one of those two 
days? 


MR. BURNSTEIN: Yes. That they were still 
after MTLR insofar as owner-operators, and this was 
still an issue [212] between them and they were 
continuing to press it. 


TRIAL EXAMINER: You answered that ques- 
tion once, though. There has been read to you some- 
thing from a transcript in another case. 

Now, what is your answer? 


THE WITNESS: The answer is still no. You see 
they get these things— 


TRIAL EXAMINER: Don’t answer anymore. 


THE WITNESS: I would like to explain because 
that is not the way the thing was brought out at all. 

It is not the way the subject was brought out at 
all. The question was asked Mr. Obert and Mr. Galla- 
gher if at any time—and this was just during the 
course of the discussion—that if there was any sort 
of agreement between MTLR and the Union pertain- 
ing to owner-operators, would they give it some favor- 
able consideration. And that is the only thing that 
was said. 

Then the lawyers get a hold of the thing and they 
scramble it up with a lot of these Harvard words and 
get us Teamsters all fouled up. 


Q. (By Mr. Burnstein) That is not what General 
Counsel’s Exhibit 7 says, the paragraph second from the 
last. I didn’t go to Harvard by the way. A. This is not my 
letter. 

Q. It is a letter from your Union? [213] A. That 
is correct. 


* * * * * 
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REDIRECT EXAMINATION 


Q. (By Mr. Markowitz) Mr. Battisfore, in connection 
with this next to the last paragraph of General Counsel’s 
Exhibit 7, did Mr. Gallagher say anything about MTLR? 


* * * * * 


[214] THE WITNESS: The only thing I re- 
member him saying was he wouldn’t agree to any- 
thing negotiated by MTLR. 


Q. Was that said in connection with that next to the 
last—with his objection to the next to the last paragraph? 
A. I believe it was, yes. 

Q. And this was on what day? 


* * * * * 


A. Yes, the 2d or 3d. I don’t recall which meeting. 


* * * * * 


[218] ARTHUR A. GALLAGHER 


recalled as a witness and, having been previously duly 
sworn, was examined and testified as follows: 


CROSS-EXAMINATION 


* * * * * 


Q. (By Mr. Markowitz) Showing you General Coun- 
sel’s Exhibit 7, Mr. Gallagher, did you sign this document 
with Paragraph 9 deleted and with some additional lan- 
guage added by you? 

MR. BURNSTEIN: I object unless we have the 
additional [219] language added by him this adds 
nothing to the record. This is not the document he 
signed. 

TRIAL EXAMINER: Do you have the document 
he signed? 

MR. MARKOWITZ: I don’t have it here. I asked 
him a question. 
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TRIAL EXAMINER: Did you sign a document? 
THE WITNESS: I didn’t sign this document. 


TRIAL EXAMINER: No. But this question was 
did you sign a document such as that with that last 
paragraph deleted— 


MR. MARKOWITZ: Paragraph 9. 


TRIAL EXAMINER: With paragraph 9 deleted 
and other language substituted? 


THE WITNESS: We had— 


TRIAL EXAMINER: Just say whether you did 
or didn’t. 

THE WITNESS: I did. 

[220] MR. BURNSTEIN: I want to direct a 


request at you. Please advise the witness that under 
cross-examination when asked a question he has the 


right to answer it yes or no— 


TRIAL EXAMINER: Nobody has taken any 
rights from this witness as yet. He has been told to— 
he was asked to answer the question yes or no whether 
he signed a certain document. 

Now, all he has to do is tell me whether he did or 
didn’t. 

Mr. Markowitz asked you if you signed a docu- 
ument like that with Paragraph 9 deleted and other 
parts added to it. 


THE WITNESS: 3 or 4 paragraphs, yes. 
TRIAL EXAMINER: All right. 


* * * * 
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General Counsel’s Exhibit 2 


LETTERHEAD OF 
HIGHWAY TRUCK DRIVERS AND HELPERS 
LOCAL 107 


I hereby agree to abide by the terms & conditions 
of this letter in lieu of a printed contract. Wages 
in accordance with the Union scale herein will be 
effective January 1, 1957. 
/s/ ARTHUR A. GALLAGHER 
Mr. Arthur A. Gallagher December 24, 1956 
6th and Clearfield Streets 
Philadelphia, Pa. 


Dear Sir: 


For our members employed by you we have asked in 
previous years that you agree to the wages, hours, and con- 
ditions agreed to by Motor Transport Labor Relations, 
Inc., or in the alternative that you negotiate separately 
your own contract. This year we offered you the same al- 
ternatives in our letter of October 23, 1956. 

We are still negotiating with Motor Transport Labor 
Relations, Inc. a contract for the two year period com- 
mencing January 1, 1957. 

Time is so short that we are writing to ask that you 
now agree to wages, hours, and conditions for that two 
year period. If terms more advantageous for Motor Trans- 
port Labor Relations, Inc. are eventually agreed to in our 
negotiations with it, you will of course be given the same 
advantage. The wages, hours, and conditions in addition 
to those previously in effect to which we ask you now agree 
as follows. 


1. An increase in pay of 15¢ per hour effective Janu- 
ary 1, 1957. An additional increase of 05¢ per Hour effec- 
tive January 1, 1958. These increases apply to all em- 
ployees except as otherwise provided herein for special 
categories. 
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2. Five cents (05¢) per hour for each regular em- 
ployee for a pension fund effective January 1, 1957. An 
additional 03¢ per hour for the pension fund effective Jan- 
uary 1, 1958. Make your check or money order for this 
payable to “Pension Fund, Local 107” and mail it to us 
each Monday for the preceding week. Your first check 
should be mailed January 8, 1957 for the week commencing 
January 1, 1957. Kindly enclose with it a list of the em- 
ployees covered. 


3. Three weeks vacation after ten years. 


4. One additional holiday in 1957. A second additional 
holiday in 1958. We will advise you shortly of the days se- 
lected. 


5. Men working on holidays shall receive double time 
for the first eight hours in addition to receiving holiday 
pay. 

6. Any employee laid off within two weeks before 
Christmas shall receive holiday pay for Christmas Day. 


Any employee laid off more than two weeks before Christ- 
mas Day shall receive holiday pay for Christmas Day if 
returned to work within two weeks after Christmas Day. 


7. Any employee laid off within two weeks before New 
Year’s Day shall receive holiday pay for New Year’s Day. 
Any employee laid off more than two weeks before New 
Year’s Day shall receive holiday pay for New Year’s Day 
if returned to work within two weeks after New Year’s 
Day. 


8. Any employee laid off within one week before all 
other holidays shall receive pay for the holiday. Any em- 
ployee laid off more than one week before all other holi- 
days shall receive pay for the holiday if returned to work 
within one week after the holiday. 


9. In Christmas week and in New Year’s week each 
regular employee shall be guaranteed a full week’s pay 


120 


(plus overtime to the extent that the pay for time worked 
plus overtime equals more than a full week’s pay). 


10. Holidays occurring during a vacation period shall 
entitle the employee to an extra day’s. 


11. Vacation pay to be paid the employee in advance. 


12. Regular employees laid off after one of more years 
of service shall be entitled to vacation pay on a pro rata 
basis according to contract. 


13. All helpers going more than forty miles from 
City Hall to receive $2.13 per hour effective January 1, 
1957 and $2.18 per hour effective January 1, 1958. 


14. Road men who now receive overtime rates for a 
sixth trip shall continue to do so. 


15. A standard Monday through Friday work week 
with Saturday as a premium day. 


16. One day off for death in the immediate family. 


17. On trucks regularly hauling loads of meat, 
drivers shall receive $2.47 per hour effective January 1, 
1957 and $2.52 per hour effective January 1, 1958. Helpers 
on such trucks shall receive $2.15 per hour effective Janu- 
ary 1, 1957 and $2.20 per hour effective January 1, 1958. 


18. All road drivers going to upstate Pennsylvania 
and southern New Jersey to receive $2.40 per hour effec- 
tive January 1, 1957 and $2.45 per hour effective January 
1, 1958. 


19, All road drivers going to New England to receive 
$2.50 per hour effective January 1, 1957 and $2.55 per hour 
effective January 1, 1958. 


For your convenience we enclose and make part here- 
of of a memorandum summarizing the wage rates and 
Health and Welfare premiums. 

In order to insure against a work stoppage kindly 
signify your agreement to these wages, hours and condi- 
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tions by signing one copy hereof and by having it back 
in our hands by December 31, 1956. We will then furnish 
you with stickers for your trucks indicating you have 
“Signed up with Local 107”. 

It is necessary that it be understood of course, that 
in respect of any individual company, any wage rate, 
hourly rate, bonuses, vacations or any other like privileges 
will remain in effect and the new raise in rates and change 
in hours will be superimposed upon them. 


Very truly yours 


/3/ RAYMOND COHEN 
Secretary-Treasurer 
and Business Manager 


122 
CORRECTED COPY 


MEMORANDUM 
Wage Rates — 1957-1958 


1958 
Road Drivers (Up-State Penna., 

Southern N. J.) . $2.45 
Road Drivers (New England) z $2.55 
All Other Road Drivers ! $2.66 
Road Helpers i $2.18 
City Drivers (Forklift Operators and 

Checkers) . $2.35 
City Helpers . $2.18 
Platform Men - $2.23 
Meat Drivers 
Meat Helpers 
Food & Chain Store Drivers 


Food & Chain Store Helpers 
Food & Chain Store Platform Men .... 


Health and Welfare Payments shall be continued as 
in the past, i.e., all employers covered by this agreement 
shall contribute to the Teamsters Health and Welfare 
Fund of Philadelphia and Vicinity at the rate of $3.00 per 
week, per regular man, whether the regular employee 
works a full week or not. (A Regular Employee is one who 
is employed for thirty (30) days or more.) Payments to 
the Fund are to be made for Extra Union Men at the rate 
of Sixty (60¢) Cents per day worked, unless they work 
jn excess of 24 hours in any one calendar week. If the 
latter ? 
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General Counsel’s Exhibit 3-A 


LETTERHEAD OF 


HIGHWAY TRUCK DRIVERS AND HELPERS 
LOCAL 107 


November 14, 1958 
Mr. Arthur A. Gallagher 
6th and Clearfield Streets 
Philadelphia, Pa. 


Dear Sir: 


Enclosed please find two copies of the Master Agree- 
ment between your company and Highway Truck Drivers 
and Helpers Local 107 together with two copies of the 
Agreement and Declaration of Trust governing the Team- 
sters Pension Fund of Philadelphia and Vicinity. 

The enclosed collective bargaining agreement is the 
Master Contract covering this area setting forth the wages, 


hours and conditions of employment of your employees. 
You will recall that you have already signed a letter bind- 
ing your company to the area terms and conditions. 

Will you kindly sign one copy of this agreement on 
page 16 thereof and return it to this office. The additional 
copy is for your files. Will you also sign one copy of the 
Agreement and Declaration of Trust on the last page 
thereof and immediately return it to this office keeping the 
additional copy for your files. 


Very truly yours 
/s/ RAYMOND COHEN 


Secretary-Treasurer 
and Business Manager 
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AGREEMENT by and between 


(hereinafter called OPERATOR), party of the first part, 
and HIGHWAY TRUCK DRIVERS AND HELPERS, 
LOCAL NO. 107, (including its Wilmington, Delaware 
Division), affiliated with THE INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, 
(hereinafter called “UNION”) party of the second part. 


NOW THIS AGREEMENT WITNESSETH THAT: 
The parties hereto agree as follows: 


ARTICLE I 
Scope of Agreement—Operations Covered 


This Agreement shall cover all Drivers, Helpers, Plat- 
form Men, Checkers and Motor Lift Truck Operators with- 


in the jurisdiction of UNION who are employed by OPER- 
ATOR. 

This Agreement shall be binding upon OPERATOR, 
his or its successors, administrators, executors and assigns. 


* * * * * 


ARTICLE VII 
Local Area Protection 


OPERATOR agrees that road drivers, whether covered 
by this Agreement or not, shall not make any pick ups or 
deliveries within the City of Philadelphia or within a 
radius of forty (40) miles from City Hall, Philadelphia, 
Pennsylvania, the area for local area operations set forth 
in Article XVIII. 

In addition, road drivers, whether covered by this 
Agreement or not, shall not perform any loading or unload- 
ing within the above area. All such work and all other 
local area operation work, which in the past OPERATOR 
and UNION agreed should or was to be performed solely 
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by employes covered by this Agreement, shall be performed 
by city drivers, platform men, helpers, or other employes 
represented by UNION. 


* * * * * 


ARTICLE XVII 
Local Area Operations 


Local area operations include all work performed 
within the City of Philadelphia or within a radius of forty 
(40) miles from City Hall, Philadelphia. 


ARTICLE XXI 
Leased or Hired Equipment 


OPERATOR may not lease or hire outside equipment 
to supplement his own equipment unless all of OPERA- 
TOR’s available, usable equipment is working. No outside 
driver shall be permitted to operate leased or hired equip- 
ment unless and until all available employes on the senior- 
ity list of OPERATOR have been assigned to work in 
seniority order; this provision shall not apply to specialized 
equipment not normally driven by OPERATOR’s employes. 
When OPERATOR leases or hires equipment with a driver, 
OPERATOR shall give first preference to employers hav- 
ing a contract with a local UNION of International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America. 


ARTICLE XXXII 
Term of Agreement 


This agreement shall be in full force and effect from 
January 1, 1957 up to and including December 31, 1959, 
and shall continue in force from year to year thereafter 
unless and until either of the parties hereto shall give to 
the other three (3) months’ written notice prior to the end 
of the original term in 1959, or three (3) months’ written 
notice prior to the end of any subsequent year, of an inten- 
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tion to terminate at the end of the original term or of the 
then current year, respectively. 


Excerpts from General Counsel’s Exhibit 4 


AGREEMENT by and between Motor TRANSPORT 
LABOR RELATIONS, INC. (hereinafter called “MTLR”), for 
and on behalf of the corporations, partnerships, and indi- 
viduals listed on “Exhibits A” attached hereto (hereinafter 
referred to as “OPERATORS”), party of the first part, and 
HicHway TRUCK DRIVERS AND Hevrers, LocaL No. 107 
(including its Wilmington, Delaware Division) affiliated 
with THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
GENERAL TEAMSTERS, CHAUFFEURS, HELPERS, AND YARD- 
MEN, LocAL No. 470, TRUCK DRIVERS AND HELPERS UN- 
Ion, LocaL No. 676, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
or AMERICA, LOCAL No. 384 and INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, LOCAL No. 331, all of whom are 
affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (here- 
inafter individually called “UNION”) party of the second 
part. 

Now THIS AGREEMENT WITNESSETH THAT: 


The parties hereto agree as follows: 
ARTICLE 1 
Scope of A greement—Operations Covered 


This Agreement shall cover all Drivers, Helpers, Plat- 
form Men, Checkers and Motor Lift Truck Operators with- 
in the jurisdiction of UNION who are employed by any 
OPERATOR (which includes employers noted on Exhibit 
“A” and any other employer who may become 2 member 
of MTLR after the date of this Agreement and a copy of 
whose approved application for membership in MTLR 
shall be filed with UNION by MTLR), except that it shall 
not apply in the case of any such employes whose hours 
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of work, wages, and working conditions are governed by 
separate contracts between UNION and MTLR, relating 
to particular branches of truck service, such as the moving 
of household goods, etc. 

This Agreement shall be binding upon each OPERATOR, 
his or its successors, administrators, executors and assigns. 


* * * * * 
ARTICLE 7 
Local Area Protection 


All local area operation work which in the past, 
MTLR, OPERATOR and a particular UNION agree should or 
was to be performed solely by employes covered by this 
Agreement shall be performed by employes represented by 
UNION. 


ARTICLE 17 
Local Area Operations 


Loca] area operations include all work performed within 
the city of Philadelphia or within a radius of forty (40) 
miles from City Hall, Philadelphia. 


ARTICLE 21 
Leased or Hired Equipment 


No OPERATOR may lease or hire outside equipment to 
supplement his own equipment unless all of OPERATOR’s 
available, usable equipment is working. No outside driver 
shall be permitted to operate leased or hired equipment 
unless and until al] available employes on the seniority list 
of OPERATOR have been assigned to work in seniority order; 
this provision shall not apply to specialized equipment not 
normally driven by OPERATOR’s employes. When OPERA- 
TOR leases or hires equipment with a driver, OPERATOR 
shall give first preference to employers having a contract 
with a local of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 


* * * * * 
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LETTERHEAD OF 


HIGHWAY TRUCK DRIVERS AND HELPERS 
LOCAL 107 


February 4, 1959 


Mr. Arthur A. Gallagher 
6th and Clearfield Sts. 
Philadelphia, Pa. 


Dear Sir: 


On November 14, 1958 we sent to you a collective bar- 
gaining agreement between your company and Local 107 
which is patterned after the master agreement between 
Motor Transport Labor Relations, Inc., and various local 
unions in the area. We requested you to sign this contract 
and the Agreement and Declaration of Trust for the 
pension plan which was also sent to you and to return 
these documents immediately to Local 107. 

To date you have failed to sign these documents. We 
believe that you have had more than sufficient time within 
which to do so. There is no excuse or justification for any 
further delay. 

Therefore, Local 107 insists that these documents be 
signed and returned by return mail. Unless this is done we 
will be forced to take such action as is necessary. 


Very truly yours 


/s/ RAYMOND COHEN 
Secretary-Treasurer and 
Business Manager 
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LETTERHEAD OF 


HIGHWAY TRUCK DRIVERS AND HELPERS 
LOCAL 107 


September 28, 1959 


Mr. Arthur A. Gallagher 
6th and Clearfield Sts. 
Philadelphia Pa. 


Dear Sir: 


In accordance with Article XXXII of the collective 
bargaining agreement between your company and High- 
way Truck Drivers and Helpers, Local 107 of the Inter- 
national Brotherhood of Teamsters, please be advised that 
it is the intention of the aforesaid union to terminate its 
agreement as of December 31, 1959. This letter shall serve 
as the three months written notice of our intention to ter- 
minate the contract at the end of its original term. 

As has been our practice in negotiating prior con- 
tracts, we shall be in touch with you later concerning the 
conditions which will become effective January 1, 1960. 


Very truly yours 


/s/ RAYMOND COHEN 
Secretary-Treasurer and 
Business Manager 


Registered Mail 
Return Receipt Requested 
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LETTERHEAD OF 


HIGHWAY TRUCK DRIVERS & HELPERS 
LOCAL 107 


December 21, 1959 


Mr. Arthur A. Gallagher 
6th and Clearfield Sts. 
Philadelphia, Pa. 


Dear Sir: 


By letter of September 28, 1959 we advised you of the 
intention of Local 107 to terminate the existing collective 
bargaining agreement as of December 31, 1959. 


We are in the process of negotiating the wages, hours 
and working conditions to become effective January 1, 
1960 and thereafter with Motor Transport Labor Rela- 
tions, Inc. Because time js so short and because we desire 
to conclude our agreement with employers such as your- 
self who are not members of MTLR, we are asking you to 
agree to the following wages, hours and working condi- 
tions effective January 1, 1960 and thereafter which will 
be contained in the new agreement: 


1. Two additional holidays effective in 1960, one holi- 
day to be Good Friday and the other holiday to be a per- 
sonal holiday to be taken at the discretion of the individual 
employee. 


2. Employees who are required to work on a holiday 
shall receive three times the hourly rate for all hours 
worked inclusive of holiday pay. This means that on Sat- 
urday holidays employees who are required to work shall 
receive four and one-half times the hourly rate and on a 
Sunday holiday employees who are required to work shall 
receive six times the regular hourly rate. 


131 


8. Employees shall be guaranteed forty hours pay 
inclusive of holiday pay and overtime in any week in which 
a holiday falls. 


4. Employees who are absent on the day before or the 
day after a holiday because of legitimate illness or injury 
shall receive pay for the holiday. 


5. An employee who works a total of thirty-three days 
in a three month period shall at the end of the ninety day 
period be considered a regular employee entitled to holi- 
day and vacation pay and other benefits with his seniority 
dating back to the beginning of the three month period. 


6. No employee shall lose any pay because a factory, 
warehouse or other concern is closed on a holiday which 
is not a paid holiday under our contract. 


7. Operator shall give favorable consideration to the 
union’s request for more regular starting times for road 
and city drivers. 


8. Operator shall not be permitted to hold loads which 
would result in depriving regular road drivers of trips. 


9. Article VII of the current contract shall be amend- 
ed so as to provide in addition that it is the Operator’s 
obligation to see that all trucks arriving in this area from 
over the road are brought to the terminal before making 
any delivery or pickup unless otherwise agreed upon. 


10. All break down time and layover time over four- 
teen hours shall be paid for at the rate of time and one- 
half. The thirteenth and fourteenth hours of layover 
time shall be paid for at straight time. The language relat- 
ing to this provision shall be amplified in the collective 
bargaining agreement which will be sent to you. 


11. Operators whose employees run to up-state Penn- 
sylvania under eighty miles on an eight hour operation on 
a flexible forty-eight hour week will guarantee to said em- 
ployees a forty-eight hour week where an employee has a 
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~ eombination of five trips during said week totaling more 
than forty hours. 


12. Present sleeping allowance for road drivers to 
be increased to Five Dollars. 


18. Rates for road runs out of Wilmington to be set 
forth in the contract. 


14. Salisbury, Maryland to Exmoor, Virginia and 
beyond now on local operation to be changed to road opera- 
tion. 

15. No Eastern Shore man paid at the Eastern Shore 
rate will operate in the Philadelphia or Wilmington area 
unless they receive the Philadelphia or Wilmington rates. 


16. Article III, Section 1 of the agreement shall be 
amended so as to provide for the appointment of stewards 
by the officers and business agents of the union. 

17. In the event that any dispute should arise between 
the Union and any other local union relating to jurisdic- 


tion over employees or city and road operations, Operator 
agrees to accept and comply with the decision or settlement 
of the unions or union tribunals which have the authority 
to determine such dispute. 


18. Any employee who is ordered to work during any 
part of his assigned meal period shall be paid for the full 
meal period at the applicable overtime rate and shall 
further receive twenty minutes to eat lunch, such twenty 
minutes being credited as time worked. Employee shall 
not be required to clock out before his regular time as a 
result of having worked his meal period. In addition 
Operators who have been working the basis of a twenty 
minute lunch period with an hour overtime shall continue 
to guarantee employees the one hour overtime. 


19. Article IV, Sections 2 and 3 shall be amended so 
as to eliminate the requirementof periodic notice to Op- 
erator. 
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20. Where an employee is required to wear a uniform 
he shall be permitted to change into and out of such uni- 
form at Operator’s expense. 


21. Any physical examinations which employees are 
required to take by any Federal or State body shall be 
paid for by Operator. 


22. An Operator’s personnel files on employees con- 
taining employees disciplinary records shall be effective for 
a period of only one year and no offenses in a period pre- 
ceding one year before the most recent offense may be 
considered in determining discipline. 


23. Article XXIII, the vacation clause, to be amended 
so as to provide that any employee who quits or is fired 
shall receive his pro rata vacation pay. In determining the 
amount of pro rata pay due, the employee’s anniversary 
date is to be used and the practice of using the last vaca- 
tion date shall be eliminated. 


24. Employees employed by an Operator with a set 
vacation period who are entitled to two or more weeks of 
vacation shall be entitled to the vacation at the time it is 
earned on his anniversary date, even though the employ- 
er’s vacation period may not begin until eight months or 
later. 

25. A standard is to be worked out for the payment 
of vacation pay to employees who suffer permanent or tem- 
porary lay off during the course of a year. 


26. Where an operator desires an employee to split 
his vacation time into separate weeks, he must obtain the 
consent of the Union and not the individual employee. 


27. Article XI is to be amended so as to provide that 
before suspending or dismissing an employee, Operator 
must meet with the business agent as required by that 
Article provided that the business agent is able to arrange 
such meeting within twenty-four hours of notification 
thereof, unless the business agent is out of the city on 
union business. 
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28, For the purpose of determining eligibility as to 
which pay scale is to be paid for a vacation week, the 
job classification worked the majority of days shall apply 
rather than a pro rata basis. 


29. Across the board wage increases for all employes 
in the following amounts: ten cents per hour effective 
January 1, 1960; ten cents per hour effective January 1, 
1961; and five cents per hour effective January 1, 1962. 


We are asking you to agree to these wages, hours and 
working conditions in order to continue our collective 
bargaining relationship without interruption after the 
expiration of our contract. Of course if our master nego- 
tiations result in any different changes in our existing 
collective bargaining agreement with you, your signature 
to this letter will indicate your approval of such different 
changes. In other words, you are agreeing hereinto effec- 
tuate the changes in our current collective bargaining 
agreement which will be the same as the changes appli- 
cable to all employers in the area. 


As had been our custom in prior years it is of course 
to be clearly understood that if you are paying wages, 
bonuses, vacations or any other privileges or benefits in 
excess of what our current contract requires, the wage in- 
creases and other benefits herein will be added to your 
existing conditions and any such more advantageous terms 
will continue in effect. Will you kindly indicate your agree- 
ment with the terms of this letter by affixing your signa- 
ture in the space indicated and returning this letter im- 
mediately to Local 107. A copy of this letter is enclosed 
for your file. 

Very truly yours 


/s/ RAYMOND COHEN 
Secretary-Treasurer and 
Business Manager 


—————— 
Operator’s signature 
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WESTERN UNION TELEGRAM 


December 20, 1959 


Raymond Cohen, Secretary-Treasurer and Business 
Manager 


Highway Truck Drivers & Helpers Local 107 
105 Spring Garden St., Phila. 


This company will conform to the wage rates and 
hourly standards when finally established for the industry 
by your pending contract with Motor Transport Relations, 
Inc. Stop. Meanwhile we will pay the proposed interim 
rates and will accept the other proposals for working con- 


ditions stated in your letter of December 21, 1959 except- 
ing those having specific reference to particular provisions 
of your contract with Motor Transport Relations Inc. to 
which this company is not a party and also to any provi- 
sions in conflict with the Labor Management Relations Act 
of 1947 as amended or the existing order of the National 
Labor Relations Board. 


E. A. GALLAGHER & SONS 
By ARTHUR A. GALLAGHER, Partner 
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TELEGRAM 


December 29, 1959 


Mr. Arthur A. Gallagher, Partner 
E. A. Gallagher & Sons 

6th and Clearfield Streets 
Philadelphia, Penna. 


Your telegram of December 29, 1959 unsatisfactory. 
Your refusal to accept provisions of Local 107’s master 
contract with freight industry which are not in violation 
of law or administrative order indicates unwillingness to 
observe terms and conditions applicable to similar employ- 
ers in the area. Please sign our letter of December 21, 
1959 agreeing to comply with area terms and return it 
immediately. You will not be asked to agree to any terms 
violative of law or administrative regulation. 


RAYMOND COHEN 
TEAMSTERS LOCAL 107 


Sent 12/29/59 5:00 P.M. J.N. 
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WESTERN UNION TELEGRAM 


(749 PME DEC 30, 59) 


Raymond Cohen Secretary Tres. and Business Mgr. 
Highway Truck Drivers and Helpers Local 107 
105 Spring Garden St., Phila. 


Your letter of December 21, 1959 set forth demands 
which are clearly in violation of the Labor Management 
Act of 1947 and also of section 704(B) of Labor Manage- 
ment Reform Act Stop Your insistence that this company 
accept same upon basis of your unilateral demand is in 
itself a violation of the Act of 1947 Stop Counsel for this 
company is prepared to meet your representative either 
at office of your attorney or our attorney or at any other 
mutually satisfactory place and time to negotiate a satis- 
factory contract which neither violates existing law nor 
National Labor Relations Board order Stop This company 
could not undertake to accept your letter of December 21, 
1959 unless in accord with our telegram of December 28, 
1959 and assurance in your telegram of December 29, 1959 
Stop. 


EK. A. GALLAGHER AND SONS 
By ARTHUR A. GALLAGHER 
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TELEGRAM 


December 29, 1959 


Mr. Arthur A. Gallagher, Partner 
E. A. Gallagher & Sons 

6th and Clearfield Streets 
Philadelphia, Penna. 


Your telegram of December 29, 1959 unsatisfactory. 
Your refusal to accept provisions of Local 107’s master 
contract with freight industry which are not in violation 
of law or administrative order indicates unwillingness to 
observe terms and conditions applicable to similar employ- 
ers in the area. Please sign our letter of December 21, 
1959 agreeing to comply with area terms and return it 
immediately. You will not be asked to agree to any terms 
violative of law or administrative regulation. 


RAYMOND COHEN 
TramsTeRS LOCAL 107 


Sent 12/29/59 5:00 P.M. J. N. 
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WESTERN UNION TELEGRAM 


(749 PME DEC 30, 59) 


Raymond Cohen Secretary Tres. and Business Mgr. 
Highway Truck Drivers and Helpers Local 107 
105 Spring Garden St., Phila. 


Your letter of December 21, 1959 set forth demands 
which are clearly in violation of the Labor Management 
Act of 1947 and also of section 704(B) of Labor Manage- 
ment Reform Act Stop Your insistence that this company 
accept same upon basis of your unilateral demand is in 
itself a violation of the Act of 1947 Stop Counsel for this 
company is prepared to meet your representative either 
at office of your attorney or our attorney or at any other 
mutually satisfactory place and time to negotiate a satis- 
factory contract which neither violates existing law nor 
Nationa] Labor Relations Board order Stop This company 
could not undertake to accept your letter of December 21, 
1959 unless in accord with our telegram of December 28, 
1959 and assurance in your telegram of December 29, 1959 
Stop. 


E. A. GALLAGHER AND SONS 
By ARTHUR A. GALLAGHER 
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LETTERHEAD OF 


LAW OFFICES 
CUSHMAN & OBERT 


January 4, 1960 


Re: Highway Truck Drivers & Helpers Local 107 
BE. A. Gallagher & Sons 


Richard H. Markowitz, Esq. 
733-85 Phila. Saving Fund Bldg. 
Philadelphia 7, Penna. 


Dear Dick: 


Enclosed herewith for your consideration is 2 draft 
of a letter incorporating the understanding reached at our 
meeting last evening. E. A. Gallagher & Sons is prepared 
to join with the Union in execution of this Agreement. 


Sincerely yours, 


/s/ HERM 


HERMAN J. OBERT 


January 4, 1959 


Mr. Raymond Cohen, Secretary-Treasurer and Business 
Manager 

Highway Truck Drivers & Helpers Local 107 

105 Spring Garden Street 

Philadelphia, Pa. 


Dear Sir: 


This company agrees to the following wages, hours 
and working conditions effective as of January 1, 1960 for 
the purpose of continuing our collective bargaining rela- 
tionship without further interruption: 


1. One additional holiday effective in 1960 to be taken 
at the discretion of the employee with the approval of the 
employer. 


2. Employees who are required to work on a holiday 
shall receive two times the hourly rate for all hours worked 
inclusive of holiday pay. This means that on Saturday 
holidays employees who are required to work shall receive 
two and one-half times the hourly rate. 


3. An employee who works a total of thirty-three days 
in a three month period shall at the end of the ninety day 
period be considered a regular employee entitled to holi- 
day and vacation pay and other benefits with his seniority 
dating back to the beginning of the three month period. 


4. No employee shall lose any pay because a factory, 
warehouse or other concern is closed on a holiday which 
is not a paid holiday under our contract. 


5. Should the starting times of any employee be ir- 
regular, operator shall give favorable consideration to the 
union’s request for more regular starting times for road 
and city drivers. 


6. Operator shall not be permitted to hold loads which 
would result in depriving regular road drivers of trips. 
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7. All layover time over fourteen hours shall be paid 
for at the rate of time and one-half. The thirteenth and 
fourteenth hours of layover time shall be paid for at 
straight time. 


8. Present sleeping allowance for road drivers to be 
increased to Five Dollars in any instances where the same 
is not now being paid. 


9. Rates for road runs out of Wilmington are to be 
set forth as a matter of contract between operator and 
union when and if any such road run is established. 


10. Operations between Salisbury, Maryland to Ex- 
moor, Virginia and beyond shall be considered a road op- 
eration and not a local operation. 


11. No employee of the operator, if any, paid at the 
Eastern Shore rate will operate in Philadelphia or Wil- 
mington area unless they receive the Philadelphia or Wil- 
mington rates. 


12. Stewards shall be appointed by officers and busi- 
ness agents of the union from among the employees of the 
operator. 


13. Should operator establish a run by its employees 
to up-State Pennsylvania under eight miles on an eight 
hour operation on a flexible forty-eight hour week, operator 
will guarantee to said employees a forty-eight hour week 
where an employee has a combination of five trips during 
said week totaling more than forty hours. 


14. Any employee who is ordered to work during any 
part of his assigned meal period shall be paid for the full 
meal period at the applicable overtime rate and shall 
further receive twenty minutes to eat lunch, such twenty 
minutes being credited as time worked. Employee shall 
not be required to clock out before his regular time as a 
result of having worked his meal period. 
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15. The periodic notice to operator required in con- 
nection with leaves of absence and temporary leave shall 
no longer be required. 


16. Any physical examinations which employees are 
required to take by any Federal or State body shall be paid 
for by Operator. 


17. Before suspending or dismissing an employee, 
Operator must meet with the business agent as required 
by Article XI of the Agreement between Local 107 and 
certain employers who are nonmembers of Motor Trans- 
port Labor Relations, Inc. which was effective as of Janu- 
ary 1, 1957, provided that the business agent is able to 
arrange such meeting within twenty-four hours of noti- 
fication thereof, unless the business agent is out of the city 
or union business. 


18. Across the board wage increase for all employees 
in the following amounts: ten cents per hour effective 


January 1, 1960; five cents per hour effective January 1, 
1961; and ten cents per hour effective January 1, 1962. 


19. This agreement shall cover all drivers, helpers, 
platform men, checkers and motor lift truck operators 
within the jurisdiction of union who are employed by 
operator. This Agreement shall be binding upon operator, 
his or its successors, administrators, executors and 
assigns. 


20. The provisions of Article II of the contract 
between Local 107 and certain employers who are non- 
members of Motor Transport Labor Relations, Inc. which 
became effective as of January 1, 1957 shall be applicable 
to this operator. 


21. The provisions of Article VIII of the contract 
between Local 107 and certain employers who are non- 
members of Motor Transport Labor Relations, Inc. which 
became effective as of January 1, 1957 shall be applicable 
to this operator for the purpose of resolving any grievances 
or disputes arising under this contract. 
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22. It is understood that the matters set forth in 
paragraphs 17-22-25 of a letter from Union to E. A. Gal- 
lagher & Sons dated December 21, 1959 remain under 
consideration between the Union and various employers 
and Motor Transport Labor Relations, Inc. and that the 
final consideration of these matters shall await further 
determination of the matters now under discussion. 


Will you kindly indicate your agreement with the 
terms of this letter by affixing your signature in the place 
indicated and return a copy to the undersigned. A copy of 
this letter is enclosed for your file. 


Yours very truly, 
E. A. GALLAGHER & SONS 


Hicuway TRUCK DRIVERS & 
HELPERS LOCAL 107 
By ARTHUR A. GALLAGHER, PARTNER 


By RAYMOND COHEN, Secretary- 
Treasurer and Business Manager 
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LETTERHEAD OF 


HIGHWAY TRUCK DRIVERS AND HELPERS 
LOCAL 107 


January 11, 1960 
Mr. Arthur A. Gallagher 
6th and Clearfield Sts. 
Philadelphia, Pa. 


Dear Sir: 


By letter of December 21, 1959 we asked you to agree 
to wages, hours and working conditions set forth in that 
letter as of January 1, 1960. We also advised you that 
you would be required to comply with any changes in our 
agreement which resulted from our master negotiations 
with Motor Transport Labor Relations, Inc. 


Our master negotiations have now been concluded and 
the following are the changes in wage increases, terms 
and conditions of employment which are applicable to you. 


1. A wage increase of ten cents (.10¢) per hour effec- 
tive January 1, 1960; a wage increase of five cents (.05¢) 
per hour effective January 1, 1961; and a wage increase 
of ten cents (.10¢) per hour effective January 1, 1962. 
The new contract will expire December 31, 1962. 


2. Effective January 1, 1960 employer shall contri- 
bute the sum of two and one-half cents (.02-%¢) per 
hour per employee with a maximum of twenty cents (.20¢) 
per day and one dollar ($1.00) per week for the purpose 
of providing life insurance benefits. 


3. Employees who are required to work on a paid 
holiday under the contract which falls on Monday through 
Friday will receive double their regular rate of pay for 
all hours worked; employees required to work on a paid 
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holiday under the contract which falls on a Saturday shall 
be paid two and one-half times the straight time rate for 
all hours worked. 


4, A standard has been established for the attainment 
of regular status by an employee. After an employee has 
worked thirty-three days in any ninety day period, the 
employee shall be placed on the seniority list as of the 
date of his original hire and shall be eligible for holiday, 
vacation and other benefits. 


5. When the union shows that there is an inequity in 
the number of men with regular starting times, the Opera- 
tor shall give favorable and sympathetic consideration to 
the union’s request for additional regular starting times. 


6. Road drivers who lay over shall be entitled to two 
hours pay at straight time rates for the thirteenth and 
fourteenth hours or any portion thereof. If an employee 
is presently receiving @ greater amount, he shall continue 
to receive such greater amount. This constitutes a slight 
change in Article XVIII, Section 2 (a) of the agreement. 


7. If operator is using 4 forty-eight hour flexible 
work week to points in up state Pennsylvania under eighty 
miles from Philadelphia and an individual has a combina- 
tion of trips, which trips total more than forty hours. the 
employee shall receive forty-eight hours pay. 


ns are to be set forth in 
ses mentioned in No. 1 
o are receiving the rate 
of pay appli 
receiving the rate app 
cannot run North of the Cc. & D. 
phia or Wilmington area unless they receive the higher 
rate of pay. 


9. Article III, Section 1 of the contract is amended 
so as to provide for the appointment of stewards by the 
officers of the union. 
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10. Where an Operator directs an employee to work 
all or any part of his one hour lunch period, the employee 
gets twenty minutes to eat on the Operator’s time and 
cannot be knocked off early but must be worked to his 
regular quitting time thus providing the employee with a 
minimum of one hour overtime. If Operator presently has 
a twenty minute paid lunch period and observes a regular 
period of a minimum of one hour overtime, employees shall 
continue to receive a minimum of one hour overtime. If 
Operator is using a twenty minute paid lunch period 
with no guaranteed amount of overtime, he may institute 
a one hour lunch period, subject of course to the above. 
conditions. Employees shall not lose any benefits in this 
regard that they are presently receiving. 

11. Article XI, Section 1 of the contract is amended 
so as to provide that when a suspension or discharge must 
be discussed with the Business Agent, the discussion will 
not be on the telephone but must be in a face to face 
meeting provided that the Business Agent meets with the 
Operator as quickly as possible and in any event no later 
than twenty-four hours after Operator has called the 
Business Agent and if unable to reach the Business Agent 
has notified the barn steward. 

12. A standard will be worked out for the payment of 
pro rata vacation pay based upon the number of days 
worked by an employee during the year. When the con- 
tract is prepared this standard will be included in it. 

13. There will be change in the language of the 
grievance procedure in the contract which will be spelled 
out in detail in the contract. 

14. Union agrees to consider or attempt to work out 
for any Operator a mutually acceptable mileage formula 
for long hauls. 

15. Effective in 1961 and thereafter any employee on 
the Operator’s seniority list shall be entitled to an addi- 
tional paid holiday, a personal holiday, with pay. The selec- 
tion of the day to be at the employee’s discretion with the 
Operator’s approval. 
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16. Where a house concern celebrates 2 holiday which 
ig not a paid holiday under this agreement and the em- 
ployees are hurt by the shut down on such holiday, the 
union may request an exchange of holidays in order that 
employees shall not suffer. 

17. The leave of absence provisions in Article IV of 
the contract shall be amended so as to omit any require- 
ment for the giving of notice either periodically or at any 
time to operator when an employee is taken off his job by 
the union on a temporary basis. 

In regard to the above mentioned No. 2 above relating 
to the contributions of two and one-half cents (.02-%4¢) 
per hour for group life insurance, we will advise you in 
the near future exactly what will be done with this con- 
tribution. We want to repeat, however, that this contribu- 
tion is effective as of January 1, 1960, and you will be 
expected to make the appropriate payments as of that 
date. The mechanics for the collection of this fund for 


se have not been worked out. You will shortly 
our contributions. 
in the contract 


become the practice in the area. It was agreed in our 
recent negotiations that certain subjects would be dis- 
cussed between M.T.L.R. and the Union so as to attempt 
to work out satisfactory wording to apply in the contract. 
When these matters are resolved, the subjects of the agree- 
ment will be placed in the contract which is sent to you. 

You will be expected to comply with the above men- 
tioned changes in our collective bargaining agreement 
where wage increases or other contributions are to become 
effective January 1, 1960. We will expect that the in- 
creases be put into effect immediately. 


Very truly yours 
/s/ RAYMOND COHEN 


Secretary-Treasurer and 
Business Manager 


General Counsel’s Exhibit 24-A 


WESTERN UNION TELEGRAM 


PA065 P 
Philadelphia Penn 14 106PME 


Raymond Cohen, Secretary-Treasurer and Business 
Manager, Highway Truck Drivers and Helpers Local 107- 
105 Spring Garden Phila. 


Your letter of December 21, 1959 as amended by your 


letter of January 11, 1960 including adoption of various 
sections of your master contract on which reference is 
made is acceptable to E. A. Gallagher & Son. Subject to 
your previous assurance and the agreed understanding 
that the provisions of paragraph 9 of December 21, 1959 
letter are not applicable. 


E. A. GALLAGHER & SONS 


By ARTHUR A. GALLAGHER 


General Counsel’s Exhibit 25 


TELEGRAM 


January 15, 1960 
Mr. Arthur Gallagher 
BE. A. Gallagher & Sons 
6th and Clearfield Streets 
Philadelphia, Penna. 


Your telegram of January 14, 1960 received. I under- 
stand from your telegram that you are willing to sign our 
form letter of December 21, 1959 as amended by our letter 
of January 11, 1960 with paragraph nine omitted. This 
agreement is satisfactory with the understanding that 
whatever is finally agreed to between Motor Transport 
Labor Relations, Inc. and Local 107 will be observed by 
Gallagher and further that paragraphs twenty and 
twenty-one of your letter to us dated January 4, 1960 
will be effective. Local 107 will be pleased to meet with 
you as quickly as possible in order to complete a settle- 


ment. Will await your call or return wire. 


RAYMOND COHEN 
TEAMSTERS LOCAL 107 


Sent 5:00 P.M. 1/15/60 J. N. 
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General Counsel’s Exhibit 26 
WESTERN UNION TELEGRAM 
(1106 PME Jan. 16, 60) PB949 


Raymond Cohen, Secretary Treasurer and Business 
Manager 


Try dir Jan. 17th 


Highway Truck Drivers and Helpers Local 107 
105 Spring Garden St., Phila. 


Your letter of December 21, 1959 will be signed with 
paragraph nine deleted and returned to Local 107 if it will 
accept same with the following understandings that the 
terms thereof are to be construed as amended by your 
letter of January 11, 1960 and that Local 107 and this 
company are adopting those various sections of the master 
contract to which reference is therein made together with 
paragraph nineteen as well as paragraphs twenty and 
twenty one of our letter dated January 4, 1960 Stop Para- 
graph twenty of January Fourth letter specifies the lan- 
guage of the agreed grievance procedure which changed 
our prior practice and which we agreed to adopt and in- 
corporate at your request in the letter of January fourth 
Stop It is to be our understanding and it is understood 
that the contract provision specified in said paragraph 
twenty is not intended to be the subject of further change 
Stop You previously advised that it is the intent of the 
revision concerning appointment of stewards that stewards 
shall be appointed by officers and business agents of the 
union from among the employees of the operator and that 
is satisfactory Stop We urge you to withdraw your demand 
for signing December twenty first letter quote with the 
understanding that whatever is fianlly agreed to between 
Motor Transport Labor Relations Inc. and Local 107 will 
be observed by Gallagher unquote Stop Motor Transport 
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Labor Relations Inc. is comprised of numerous ordinary 
business concerns which are not common carriers and a 
number of general freight carriers which have none of 
the operating problems w ich affect this company as 4 
heavy and specialized common earrier Stop Contractual 
limitations upon operating practices which at a later date 
may be adopted to force all members of Motor Transport 
Labor Relations Inc. to limit or cease doing business with 
independent contractors and operators may not be a matter 
of serious concern to many of them but it is to this com- 
pany Stop Our refusal to acquiesce in terms of a voluntary 
Motor Transport Labor Relations Inc. agreement estab- 
lishing practices which could compel us to cease doing 
business with independent contractors or operators by 
indirectly producing that result is predicted upon the same 
reasons which gave rise to the pending charge of unfair 
labor practices Stop We cannot consent to any arrange- 
ment which may indirectly accomplish the same result 
Stop Philadelphia Evening Bulletin reported execution of 
a three year agreement between Motor Transport Labor 
Relations Inc. and Local 107 on January 11, 1960 Stop 
Your letter of same date stated master negotiations were 
then concluded and further announced the wage increases 
and conditions of employment which would be applicable 
to this company Stop In reliance thereon we notified you 
by telegram on January 14, 1960 of our willingness to 
accept your letter which referred specifically to various 
sections of your master contract in your letter of December 
21 and made general reference to the same in the next to 
last paragraph of your letter of January 11, 1960 Stop 
Your prompt written or telegraphic advice to execute and 
return the letter of December 21, 1959 will constitute 
satisfactory withdrawal of demand or compulsory adop- 
tion of all future Motor Transport Labor Relations Inc. 
commitments and will also be deemed a satisfactory ac- 
knowledgement and confirmation of your acceptance of that 
letter of December 21 subject to the understandings in this 
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communication Stop This will avoid continuing hardship 
to employees affected by the strike as well as continuing 
damage to this company Stop This company will sign and 
return the letter of December 21 immediately upon receipt 
of your confirmation of these understandings 


E. A. GALLAGHER AND SONS 
By ARTHUR A. GALLAGHER Partner 
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General Counsel’s Exhibit 27 


TELEGRAM 


January 18, 1960 
Mr. Arthur Gallagher 
E. A. Gallagher & Sons 
6th and Clearfield Streets 
Philadelphia, Penna. 


Your telegram dated January 16, 1960 received Janu- 
ary 18, 1960. Local 107 reiterates its telegram to you of 
January 15, 1960 which we believed was agreeable based 
upon your telegram of January 14, 1960. The first part of 
your telegram of January 16, 1960 is acceptable except 
that Local 107 does not withdraw its demand that what- 
ever is agreed to between MTLR and Local 107 will be 
observed by Gallagher. Local 107 insists that E. A. Gal- 
lagher conform to terms and conditions observed by all 
other employers. Contrary to your assertions and in ac- 
cordance with our letter of January 11, 1960 to all opera- 
tors the language of certain clauses of our contract with 
MTLR remain to be worked out. Local 107 only requests 
that E. A. Gallagher conform to all interpretations, clari- 
fications and understandings observed by over 800 truck- 
ing concerns in the area. Your agreement to comply with 
our telegram of January 16, 1960 will resolve the current 
strike and enable employees to return to work. 


RAYMOND COHEN 
TEAMSTERS LOocAL 107 
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WESTERN UNION TELEGRAM 


Philadelphia Penn 20 317PME— 


Raymond Cohen, Secretary Treasurer and Business 
Manager— 


Highway Truck Drivers and Helpers Local 107 
105 Spring Garden St., Phila. : 


Reference to your telegram of January 18th Stop We 
will observe whatever is agreed to between Motor Trans- 
port Labor Relations Inc. and Local 107 provided nothing 
in that agreement shall be deemed to be applicable to or 
allowed to affect, interfere with or limit the use of inde- 
pendent contractors or operators by this company Stop 
Your letter of December 21, 1959 will be signed and re- 
turned upon receipt of your written or telegraphic reply 
advising that the understandings in this communication 
are acceptable and agreed upon— 


E. A. GALLAGHER & SONS 
By ARTHUR A. GALLAGHER, Partner 
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TELEGRAM 


January 18, 1960 
Mr. Arthur Gallagher 
BE. A. Gallagher & Sons 
6th and Clearfield Streets 
Philadelphia, Penna. 


Your telegram dated January 16, 1960 received Janu- 
ary 18, 1960. Local 107 reiterates its telegram to you of 
January 15, 1960 which we believed was agreeable based 
upon your telegram of January 14, 1960. The first part of 
your telegram of January 16, 1960 is acceptable except 
that Local 107 does not withdraw its demand that what- 
ever is agreed to between MTLR and Local 107 will be 
observed by Gallagher. Local 107 insists that E. A. Gal- 
lagher conform to terms and conditions observed by all 
other employers. Contrary to your assertions and in ac- 
cordance with our letter of January 11, 1960 to all opera- 
tors the language of certain clauses of our contract with 
MTLR remain to be worked out. Local 107 only requests 
that E. A. Gallagher conform to all interpretations, clari- 
fications and understandings observed by over 800 truck- 
ing concerns in the area. Your agreement to comply with 
our telegram of January 15, 1960 will resolve the current 
strike and enable employees to return to work. 


RAYMOND COHEN 
TEAMSTERS LOCAL 107 
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WESTERN UNION TELEGRAM 


Philadelphia Penn 20 317PME— 


Raymond Cohen, Secretary Treasurer and Business 
Manager— 


Highway Truck Drivers and Helpers Local 107 
105 Spring Garden St., Phila. : 


Reference to your telegram of January 18th Stop We 
will observe whatever is agreed to between Motor Trans- 
port Labor Relations Inc. and Local 107 provided nothing 
in that agreement shall be deemed to be applicable to or 
allowed to affect, interfere with or limit the use of inde- 
pendent contractors or operators by this company Stop 
Your letter of December 21, 1959 will be signed and re- 
turned upon receipt of your written or telegraphic reply 
advising that the understandings in this communication 
are acceptable and agreed upon— 


E. A. GALLAGHER & SONS 
By ARTHUR A. GALLAGHER, Partner 
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LETTERHEAD OF 
E. A. GALLAGHER & SONS 
January 20, 1960 
Raymond Cohen, Secretary-Treasurer and Business 
Manager 
Highway Truck Drivers and Helpers Local 107 
105 Spring Garden Street, Phila. Pa. 


Dear Sir: 


Reference is made to your telegram of January 18th. 
Whatever is agreed to between Motor Transport Labor 
Relations, Inc. and Local 107 will be observed by this com- 
pany provided it does not change the understandings in 
the first four sentences of our telegram of January 16th 
which you stated in your telegram of 18th are acceptable 


and further provided that the M.T.L.R. requirements are 
to be obligatory upon all members and non-members of 
Motor Transport Labor Relations, Inc. for the employees 
of which Local 107 is collective bargaining representative 
and that such requirements will not be made applicable to 
or permitted to interfere with, affect or limit the use of 
independent contractors or operators by this company. 
Your acceptance and approval of this understanding should 
be indicated by your signature on the enclosed copy of this 
letter which is to be returned to me. 

Your letter of December 21, 1959 with paragraph 9 
thereof crossed out has been signed by me in reliance upon 
your assurance stated above and in accordance with your 
request is enclosed herewith. 


Yours very truly, 


FE. A. GALLAGHER & SONS 
By ARTHUR A. GALLAGHER, Partner 


AAG/m 
Enclosure 
Approved and Accepted 


RAYMOND COHEN, Secretary-Treasurer and Business Man- 


ager 
Highway Truck Drivers and Helpers Local 107 


[The letter of December 21, 1959, referred to in the above 
letter, appears at pp. 130-134, supra, as General Counsel’s 
Exhibit 7.] 


General Counsel’s Exhibit 30 


TELEGRAM 
January 26, 1960 
Mr. Arthur Gallagher 
E. A. Gallagher & Sons 
6th and Clearfield Streets 
Philadelphia, Penna. 


We understand your telegram of January 20, 1960 to 
mean that you will sign union’s letter of December 21, 
1959 and observe its terms as over 500 other independents 
have done. Our telegram to you of December 29, 1959 
stated that you would not be asked to agree to any terms 
in violation of law or administrative order. Our agree- 
ment with you on article one of expired contract between 
independent employers and Local 107 clearly indicates 
applicability of our collective bargaining relationship. Lo- 
cal 107 only asks that you comply with contract terms 
agreed to by all other employers in competition with you 
provided that such terms do not violate any federal law and 
do not require you to take any action in violation of law or 
administrative order. Would appreciate immediate receipt 
of our letter of December 21, 1959 as agreed upon so that 
strike may be concluded as quickly as possible. 


RAYMOND COHEN 
TEAMSTERS LOCAL 107 
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LETTERHEAD OF 
E. A. GALLAGHER & SONS 


January 20, 1960 


Raymond Cohen, Secretary-Treasurer and Business 
Manager 

Highway Truck Drivers and Helpers Local 107 

105 Spring Garden Street, Phila. Pa. 


Dear Sir: 


Reference is made to your telegram of January 18th. 
Whatever is agreed to between Motor Transport Labor 
Relations, Inc. and Local 107 will be observed by this com- 
pany provided it does not change the understandings in 
the first four sentences of our telegram of January 16th 
which you stated in your telegram of 18th are acceptable 
and further provided that the M.T.L.R. requirements are 
to be obligatory upon all members and non-members of 
Motor Transport Labor Relations, Inc. for the employees 
of which Local 107 is collective bargaining representative 
and that such requirements will not be made applicable to 
or permitted to interfere with, affect or limit the use of 
independent contractors or operators by this company. 
Your acceptance and approval of this understanding should 
be indicated by your signature on the enclosed copy of this 
letter which is to be returned to me. 

Your letter of December 21, 1959 with paragraph 9 
thereof crossed out has been signed by me in reliance upon 
your assurance stated above and in accordance with your 
request is enclosed herewith. 


Yours very truly, 


E. A. GALLAGHER & SONS 
By ARTHUR A. GALLAGHER, Partner 


AAG/m 
Enclosure 
Approved and Accepted 


RAYMOND COHEN, Secretary-Treasurer and Business Man- 


ager 
Highway Truck Drivers and Helpers Local 107 


[The letter of December 21, 1959, referred to in the above 
letter, appears at pp. 130-134, supra, as General Counsel’s 
Exhibit 7.] 
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TELEGRAM 
January 26, 1960 
Mr. Arthur Gallagher 
E. A. Gallagher & Sons 
6th and Clearfield Streets 
Philadelphia, Penna. 


We understand your telegram of January 20, 1960 to 
mean that you will sign union’s letter of December 21, 
1959 and observe its terms as over 500 other independents 
have done. Our telegram to you of December 29, 1959 
stated that you would not be asked to agree to any terms 
in violation of law or administrative order. Our agree- 
ment with you on article one of expired contract between 
independent employers and Local 107 clearly indicates 
applicability of our collective bargaining relationship. Lo- 
cal 107 only asks that you comply with contract terms 
agreed to by all other employers in competition with you 
provided that such terms do not violate any federal law and 
do not require you to take any action in violation of law or 
administrative order. Would appreciate immediate receipt 
of our letter of December 21, 1959 as agreed upon so that 
strike may be concluded as quickly as possible. 


RAYMOND COHEN 
TEAMSTERS LOCAL 107 
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General Counsel’s Exhibit 31 


WESTERN UNION TELEGRAM 


P FNA140 PD FN Philadelphia Penn. 26, 623PME 


Raymond Cohen, Secty-Treas. & Business Mgr. 
Highway Truck Drivers & Helpers Local 107 
105 Spring Garden St., Phila. 


Your telegram of January 26, 1960 received Stop In 
view of specific illegal demands which have been made to 
date by Local 107 commencing with its letter of December 
21, 1959 and confirmed by your subsequent communica- 
tion E. A. Gallagher & Sons cannot consent to execution 
of your letter of December 21, 1959 except upon basis of 
specific assurance requested in our telegram of January 
20, 1960. 


E. A. GALLAGHER & SONS 
By ARTHUR A. GALLAGHER, Partner. 
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General Counsel’s Exhibit 32 


TELEGRAM 
January 28, 1960 
Mr. Arthur Gallagher 
E. A. Gallagher & Sons 
6th and Clearfield Streets 
Philadelphia, Penna. 


Local 107 states that it has not made, and does not 
intend to make, any illegal demands upon you. We have 
agreed to delete the only paragraph of our letter of 
December 21, 1959 which you have alleged to be illegal. 
You have never claimed that any other provision of this 
letter was in violation of any law. Local 107’s strike is 


based upon your refusal to agree to terms already agreed 
to by over 500 employers. You are advised that your con- 
tinued refusal to agree to terms proposed by union will 
result in re-evaluation of our position on wage increases 
and other benefits because of length of strike caused by 
your actions. Unless agreement is reached, Local 107 will 
increase its wage demands because of length of time em- 
ployees have been on strike due to your conduct. 


RAYMOND COHEN 
TEAMSTERS LOCAL 107 
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WESTERN UNION TELEGRAM 
Philadelphia Penn Jan. 28 


Raymond Cohen, Secretary Treasurer and Business Mgr. 
Highway Truck Drivers and Helpers Local 107 
105 Spring Garden St Phila 


Reference your telegram of January 28 1960 Stop 
Verbal written and telegraphic demands of Local 107 have 
repeatedly insisted upon execution by this company of your 
December 21 1959 letter with the understanding that what- 
ever would be finally agreed to between Motor Transport 
Labor Relations Inc and Local 107 would be observed by 
this company Stop The letter of December 21st disclosed 
that same requirement Stop This company has refused and 
continues to refuse to comply with such demand unless 
Local 107 gives the specific assurance requested in our 
telegram of January 20 1960 Stop Your demand and re- 
fusal of the clear and simple assurance is the sole clause 
and basis of Local 107 strike Stop Contrary to statement 
in your last telegram Local 107 has continually refused to 
delete aforementioned requirements for mandatory adop- 
tion of MTLR Ine contract requirements and you have 
undertaken to repeatedly reiterate that demand in your 
various communications Stop the illegality of various 
mandatory provisions in your master agreement were 
previously discussed and they are self evident Stop Your 
threat to re-evaluate and increase rate of wages and other 
benefits unless letter of December 21st containing manda- 
tory observance of MTLR contract requirements is signed 
reiterates your original demand and is nothing less than 
a subterfuge to accomplish the same result 


E A GALLAGHER AND SONS 
By ARTHUR A GALLAGHER Partner 
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Excerpts from General Counsel’s Exhibit 34 


AGREEMENT by and between MoTor TRANSPORT 
LABOR RELATIONS, INC. (hereinafter called “MTLR”), for 
and on behalf of the corporations, partnerships, and indi- 
viduals listed on “Exhibit A” attached hereto (hereinafter 
referred to as “OPERATORS”), party of the first part, and 
HIGHWAY TRUCK DRIVERS AND HELPERS, LOCAL No. 107 
(including its Wilmington, Delaware Division), affiliated 
with THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 
GENERAL TEAMSTERS, CHAUFFEURS, HELPERS, AND YARD- 
MEN, LocaL No. 470, INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS 
OF AMERICA, LOCAL No. 331, and CHAUFFEURS, TEAMSTERS, 
WAREHOUSEMEN AND HELPERS OF AMERICA, LOCAL No. 
312, all of whom are affiliated with The International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America (hereinafter individually called 
“UNION’’) party of the second part. 


Now THIS AGREEMENT WITNESSETH THAT: 
The parties hereto agree as follows: 


ARTICLE I 
Scope of Agreement—Operations Covered 


This Agreement shall cover all Drivers, Helpers, Plat- 
form Men, Motor Lift Truck Operators and Checkers (ex- 
cept checkers who are management representatives and 
do not handle freight, drive, help, or operate a motor lift) 
within the jurisdiction of UNION who are employed by any 
OPERATOR (which includes employers noted on Exhibit 
“A” and any other employer who may become a member 
of MTLR after the date of this Agreement and a copy of 
whose approved application for membership in MTLR shall 
be filed with UNION by MTLR), except that it shall not 
apply in the case of any such employes whose hours of 


160 


work, wages, and working conditions are governed by 
separate contracts between UNION and MTLR, relating to 
particular branches of truck service, such as the moving 
of household goods, etc. 

This Agreement shall be binding upon each OPERATOR, 
his or its successors, administrators, executors and assign. 


* * * * * 


ARTICLE VII 
Local Area Protection 


All local area operation work which in the past, 
MTLR, OPERATOR and a particular UNION agree should 
or was to be performed solely by employes covered by this 
Agreement shall be performed by employes represented by 
UNION. 


* * * * * 


ARTICLE XVII 
Local Area Operations 


Local area operations include all work performed 
within the City of Philadelphia or within a radius of forty 
(40) miles from City Hall, Philadelphia. 

Sec. 1 


* * * * 


ARTICLE XXI 
Leased or Hired Equipment 


No OPERATOR may lease or hire outside equipment to 
supplement his own equipment unless all of OPERATOR’S 
available, usable equipment is working. No outside driver 
shall be permitted to operate leased or hired equipment 
unless and until all available employes on the seniority list 


OPERATOR have been assigned to work in seniority order; 
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this provision shall not apply to specialized equipment not 
normally driven by OPERATOR’s employes. When OPERATOR 
leases or hires equipment with a driver, OPERATOR shall 
give first preference to employers having a contract with 
a local of the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America. 


* * * * * 
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WESTERN UNION TELEGRAM 
E. A. Gallagher & Sons 
6th and Clearfield Sts. 


Philadelphia, Pa. 


u sign our letter of De- 
d agree to all terms and 
Motor Transport 


as having the 
the United States 


District Court tisfore. With this 


understanding, Local above letter 
and agree to terms and conditions app 
ployers in the area. Please reply immediately so as to make 


arrangements to sign our letter. 


RAYMOND COHEN, Sec’y Treas. Bus. Mgr. 
LocaL 107 
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(Filed June 24, 1961) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


HicHway Truck DRIVERS AND HELPERS, LOCAL 107, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS OF AMERICA, 

Petitioner 
Vs. 


NATIONAL LABOR RELATIONS BoaRD, Respondent 


PETITION TO SET ASIDE ORDER OF 
NATIONAL LABOR RELATIONS BOARD 


To the Honorable, the Judges of the United States Court of 
Appeals for the District of Columbia: 


Highway Truck Drivers and Helpers, Local 107, In- 
ternational Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America, hereinafter referred to 
as “Union” or “Petitioner”, pursuant to the National Labor 
Relations Act, as amended (61 Stat. 136, 29 U.S.C. 151, 
et seq., as amended by 73 Stat. 519), hereinafter called 
the “Act”, respectfully petitions this Court to set aside the 
Order of the National Labor Relations Board against your 
Petitioner, its officers, representatives, successors, agents 
and assigns. The proceeding resulting in said Order is 
known upon the records of the National Labor Relations 
Board as Highway Truck Drivers and Helpers, Local 107, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, and E. A. Galla- 
gher & Sons, Case No. 4-CC-124. 
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In support of this Petition to Set Aside the Order of 
the National Labor Relations Board, your Petitioner re- 
spectfully avers: 


1. Your Petitioner is a “labor organization” engaged 
in representing employees who perform work in an indus- 
try “affecting commerce” within the meaning of Section 
2(7) of the National Labor Relations Act. This Court, 
therefore, has jurisdiction of this Petition by virtue of 
Section 10(f) of the National Labor Relations Act, as 
amended. 


2. Upon all proceedings had in this matter before the 
Board, as more fully shown by the entire record, the Board, 
on June 2, 1961, duly stated its Findings of Fact and Con- 
clusions of Law, and issued an Order directed to your Pe- 
titioner, its officers, representatives, successors and as- 
signs. The aforesaid Order provides as follows: 


“Upon the entire record in this case and pursuant to 
Section 10(c) of the Act, as amended, the National 


Labor Relations Board hereby orders that Respondent, 
Highway Truck Drivers and Helpers, Local 107, In- 
ternational Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, Independent, 
its officers, representatives, successors, agents, and 
assigns, shall: 


1. Cease and desist from: 


(a) Engaging in, or inducing or encouraging 
employees of E. A. Gallagher & Sons, Philadelphia, 
Pennsylvania, to engage in a strike, or threatening, 
coercing, or restraining the aforesaid employer by 
picketing or otherwise, where in either case an object 
thereof is to force or require E. A. Gallagher & Sons, 
Philadelphia, Pennsylvania, to enter into any agree- 
ment which is prohibited by Section 8(e), or where 
an object thereof is to force or require the aforesaid 
employer to cease using, selling, handling, transport- 
ing or otherwise dealing in the products of any other 
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producer, processor, or manufacturer, or to cease 
doing business with the independent contractor owner 
operators used by Gallagher, or with any other per- 
son. 

“2. Take the following affirmative action, which 
the Board finds will effectuate the policies of the Act: 


(a) Post in conspicuous places in Respondent’s 
business offices, meeting halls, and places where no- 
tices to members are customarily posted, copies of the 
notice attached hereto and marked “Appendix”. Copies 
of said notice to be furnished by the Regional Direc- 
tor for the Fourth Region, shall, after being duly 
signed by official representatives of the Respondent, 
be posted by Respondent immediately upon receipt 
thereof and be maintained by them for sixty (60) 
consecutive days thereafter. Reasonable steps shall be 
taken by Respondent to insure that said notice is not 
altered, defaced, or covered by any other material; 


(b) Furnish to the Regional Director for the 
Fourth Region signed copies of said notice for posting 
by E. A. Gallagher & Sons, if willing, in places where 
notices to employees are customarily posted. Copies 
of said notice to be furnished by the Regional Direc- 
tor shall, after being signed by Respondent, as indi- 
cated, be forthwith returned to the Regional Director 
for disposition by him; 

(ce) Notify the Regional Director for the Fourth 
Region in writing, within ten (10) days from the 
date of this Order, what steps have been taken to 
comply herewith.” 


3. Your Petitioner is an “aggrieved” party within 
the meaning of Section 10(f) of the Act. 


4. The nature of the proceedings as to which review 
is sought, is as follows: 
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(a) On January 7, 1960 the charging party, E. A. 
Gallagher & Sons, filed charges with the Regional Office 
of the Fourth Region of the National Labor Relations 
Board, alleging a violation of Sections 8(b) (4) (i) (ii)- 
(A) and (B) of the Act by your Petitioner, the Union. 

(b) Pursuant to said charges the General Counsel of 
the National Labor Relations Board issued a Complaint 
on March 6, 1960 alleging that the Union had engaged in 
unfair labor practices proscribed by Sections 8(b) (4) (i)- 
(ii) (A) aand (B) of the Act. 

(c) The Union subsequently filed an Answer wherein 
it denied the allegations of unfair labor practices. 

(d) On April 18 and 19, 1960, the case was heard 
before a Trial Examiner in Philadelphia, Pennsylvania. 

(e) On July 21, 1960 the Tria] Examiner issued his 
Intermediate Report recommending that the Complaint in 
this matter be dismissed. 

(f) The General Counsel of the National Labor Rela- 
tions Board filed Exceptions to the Intermediate Report. 

(g) Despite the filing of Exceptions by the General 
Counsel, the Board refused to permit the Union to file 
Exceptions to certain of the Trial Examiner’s evidentiary 
rulings prohibiting the Union from offering relevant testi- 
mony, the absence of which formed a basis for the General 
Counsel’s argument, and, in fact, for the Board’s ultimate 
Decision and Order. 

(h) The Board denied the Union’s Petition to file 
Exceptions Nunc Pro Tunc to the aforementioned eviden- 
tiary rulings of the Trial Examiner and to his refusal to 
permit the Union from proving that it had not violated 
the Act. 

(i) On June 2, 1961 the Board reversed the Trial 
Examiner’s Intermediate Report and issued its Decision 
and Order, which Order is set forth aforesaid. 


5. Your Petitioner believes that the Decision and 
Order of the National Labor Relations Board is in error 
for the following reasons: 
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(a) The Order of the National Labor Relations Board 
is not supported by “substantial evidence on the record 
considered as a whole.” 

(b) The Order of the National Labor Relations Board 
has not correctly interpreted and applied the relevant pro- 
visions of the National Labor Relations Act, as amended, 
in this proceeding. 

(ce) The Order of the National Labor Relations Board 
is based upon the Board’s interpretation of certain terms 
of a collective bargaining agreement, which the General 
Counsel did not attack as illegal, which the Trial Examiner 
did not consider at the hearing or in his Intermediate Re- 
port, and as to which the Union, your Petitioner, was re- 
fused permission to introduce evidence concerning the 
interpretation and application of such terms by the parties 
to the agreements in question. 

(d) The Order of the National Labor Relations Board 
is too broad in scope and extends to conduct or acts not 
related to the events of this case, or even considered by 


the Board in this proceeding. 


WHEREFORE, your Petitioner, the Union, prays this 
Honorable Court that it cause notice of the filing of this 
Petition to be served upon the Respondent, the National 
Labor Relations Board, and that this Court take jurisdic- 
tion of the proceedings and the questions determined there- 
in and make and enter an order setting aside the Decision 
and Order of the National Labor Relations Board. 


HERBERT THATCHER, ESQ. 
1009 Tower Building 
Washington 5, D. C. 
and 
WILDERMAN, MARKOWITZ & KIRSCHNER 
By RICHARD H. MARKOWITZ 
735 Philadelphia Saving Fund Bldg. 
Philadelphia 7, Pennsylvania 
Attorneys for the Union 
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RESPONDENT'S ANSWER TO PETITION FOR 
REVIEW AND CROSS-PETITION 
FOR ENFORCEMENT 


The National Labor Relations Board files this answer 
to the petition to review and set aside the Board’s order 
issued against petitioner on June 2, 1961. 

1. The Board admits the allegations of paragraphs 1 
and 2 of the petition to review. 

2. With respect to paragraphs 3 and 4 of the petition, 
the Board prays reference to the certified record, shortly 
to be filed with the Court, for a full recital of the facts and 
procedure in this case. 

3. The Board denies each and every allegation of er- 
ror contained in paragraph 5. 

4. Further answering, the Board avers that the pro- 
ceedings had before it, the findings of fact, conclusions of 
law, and order of the Board were and are in all respects 
valid and proper under the Act, and, pursuant to Section 


10(e) of the Act, respectfully requests this Court to en- 
force the order issued against the petitioner in this pro- 
ceeding, designated on the records of the Board as Case 
No. 4-CC-124. 


5. Pursuant to Sections 10(e) and (f) of the Act, 
the Board will shortly file with the Court a certified record 
of all documents, transcripts of testimony, exhibits and 
other material comprising the record upon which the 
Board’s order is based. 


WHEREFORE, the Board prays this Court cause notice 
of the filing of this answer and request for enforcement to 
be served upon petitioner, and that this Court enter a 
decree denying the petition to review and enforcing the 
Board’s order in full. 

/s/ MARCEL MALLET-PREVOST 
Assistant General Counsel 
NATIONAL LABOR RELATIONS BOARD 
Dated at Washington, D. C. 
this 10th day of July, 1961. 
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STATEMENT OF THE QUESTIONS 
PRESENTED 


1. Was it not error for the National Labor Relations 
Board to find that the respondent Union had engaged in 
a strike to compel the Company to sign a contract which 
would require it to cease doing business with independent 
contractors in violation of Sections 8(b) (4) (i) and (ii) (A) 
and (B) of the National Labor Relations Act, as amended, 
when all the evidence in the record was to the effect that 
the Union was not concerned with the independent con- 
tractors and that neither its proposed contract nor its strike 
had any connection with them? 


2. Was it not error for the National Labor Relations 
Board to base its decision on a theory of contract inter- 
pretation which had been foreclosed from the considera- 
tion of the Trial Examiner by the General Counsel’s specific 
disavowal of reliance on this theory and which interpreta- 
tion the Union had been prevented from disputing by both 
the Trial Examiner and the Board? 


3. Was it not error for the National Labor Relations 
Board to misread certain contract provisions so as to render 
them violative of Section 8(e) of the National Labor Rela- 
tions Act, as amended, when these clauses plainly did not 
come within the prohibitions of that Section? 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 16,429 
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INTERNATIONAL BROTHERHOOD OF TEAMSTERS, 
CHAUFFUERS, WAREHOUSEMEN AND HELPERS OF AMERICA, 

Petitioner 
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NATIONAL LABOR RELATIONS BOARD, 
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ON PETITION TO REVIEW AN ORDER OF 
THE NATIONAL LABOR RELATIONS BOARD 


BRIEF ON BEHALF OF PETITIONER 


INDEX TO BRIEF 


STATEMENT OF THE QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 

STATEMENT OF THE CASE 

STATUTE INVOLVED 

STATEMENT OF POINTS 

SumMMaRY OF ARGUMENT 


I. The Board’s Order Must Be Set Aside Be- 
cause There Is No Evidence in the Record to 
Support It and All the Evidence in the Record. 


. The Trial Examiner Was Correct in Con- 
cluding That the Evidence Did Not Sustain 
the Allegation of the Complaint That the 
Union Had Engaged in a Strike to Compel 
Gallagher to Cease Doing Business With In- 


dependent Contractors, and the Board Was 
in Error in Not Adopting His Recommenda- 


A. There was no evidence in the record that 
the Union made any attempt to require 
Gallagher to cease doing business with his 
owner-operators; on the contrary all the 
evidence was to the effect that the Union 
was not concerned with the owner-opera- 
tors and that neither its proposed contract 
nor its strike had any connection with 


. The Board erroneously found that the 
Union had already committed an unfair 
labor practice when the record shows 
nothing more than Gallagher’s fear that 
it might do so in the future 
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INDEX TO BRIEF—Continued 
Page 
III. The Board Was in Error in Finding on the 
Basis of a Unilateral Interpretation of Cer- 
tain Clauses of the MTLR Master Agree- 
ment That the Union Engaged in a Strike to 
Obtain the Inclusion of Certain Illegal Pro- 
visions in Its Agreement with Gallagher, 
When the Record Established (1) That the 
Union Had No Such Object, (2) That the 
General Counsel Had Specifically Told the 
Trial Examiner That He Was Not Relying 
on this Argument, and (3) That the Union’s 
Offer to Proof as to the Interpretation Placed 
on These Clauses by the Parties to the Agree- 
ment Had Been Rejected by the Trial Ex- 


. The Board Was in Error in Refusing to Ac- 
cept the Plain Meaning of the Language of 
the Clauses of the MTLR Master Agreement, 
Which Language on Its Face Clearly Does 
Not Violate Section 8(e) of the Act 
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JURISDICTIONAL STATEMENT 


This case is before the Court of Appeals for the 
District of Columbia Circuit on a petition of Highway 
Truck Drivers and Helpers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (hereinafter referred to as “the 
Union” or “Local 107”), to set aside an order of the Na- 
tional Labor Relations Board (hereinafter referred to as 
“the Board’). The proceedings before the Board were 
based upon a complaint against the Union issued by the 
General Counsel on March 6, 1960, pursuant to charges 
filed by E. A. Gallagher and Sons (hereinafter referred to 
as “Gallagher” or the “Company”). The Trial Examiner 
issued his Intermediate Report on July 21, 1960, recom- 
mending that the complaint be dismissed (JA 10-30). 
Exceptions were filed thereto by the General Counsel 
(JA 31-35). The Board rejected the recommendation of 
the Trial Examiner and issued an order against the Union 
on June 2, 1961 (JA 38-50). The Union now seeks to set 
aside this order (JA 163-167). 

This Court has jurisdiction over this proceeding pur- 
suant to Section 10(f) of the National Labor Relations 
Act, as amended, 61 Stat. 136, 29 U.S.C. Sec. 151 (here- 
inafter referred to as “the Act”). The Union is aggrieved 
by the order of the Board because it contains prohibitions 
against certain conduct of the Union and because it re- 
quires certain positive action on the part of the Union 
(JA 48-51). No issue is raised questioning the jurisdiction 
of the Board or of this Court. 


2 
STATEMENT OF THE CASE 


E. A. Gallagher and Sons is a partnership engaged 
in the trucking of heavy and specialized equipment. At its 
main office in Philadelphia, Pennsylvania, it employs 
drivers, helpers, clerks and supervisors (JA 53). The 
drivers and helpers have for the past fifteen years been 
represented by the Union (JA 54, 118-121). In the course 
of its operations Gallagher also utilizes the services of a 
number of independent contractors known as owner-Op- 
erators. These owner-operators are not represented by the 
Union JA 55). 

BR. A. Gallagher and Sons is not a member of Motor 
Transport Labor Relations, Inc. (MTLR). MTLR is an 
association of employers engaged in the trucking business 
with which Local 107 bargains (JA 88, 126, 159). The 
collective bargaining agreement which emerges from the 
negotiations between Local 107 and MTLR sets the pat- 
tern for wages, hours and working conditions for the truck- 
ing industry in the Philadelphia area (JA 81, 97). Em- 
ployers like Gallagher who are not members of MTLR and 
who do not, therefore, sign the contract between MTLR 
and Local 107, but whose employees are represented by 
Local 107, customarily sign a letter binding themselves to 
adhere to the terms of the MTLR or “master” agreement 
insofar as the agreement is applicable to them (JA 80, 
118-121). 

This is the way business has been conducted between 
Gallagher and Local 107 during the entire period of their 
collective bargaining relationship (See JA 80, 81, 97). 
There has never been a time in those fifteen years when 
the Union and Gallagher have done business without some 


change of letters or sign 
relationship (JA 80), an 

ways tied their relationship to the 
master contract. 
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The most recent contract in effect between Gallagher 
and the Union was a form letter dated December 24, 1956, 
which covered the years 1957 through 1959. (JA 118-121). 
It expired on December 31, 1959, not by virtue of its terms 
but because MTLR’s agreement with the Union expired 
then (JA 81). This same form letter governed the re- 
lationship between the Union and more than four hundred 
other independent employers who did not belong to MTLR. 
Gallagher and these other independent employers were 
sent a routine ninety-day termination notice dated Sep- 
tember 28, 1959 (JA 129). A form letter containing the 
new contract provisions proposed by the Union was sent 
out on December 21, 1959, to Gallagher and the other 
four hundred independent employers, who were requested 
to indicate their agreement with these terms by signing 
their respective copies of the letter and returning them to 
the Union. These independent employers were advised that 
they would be subject to whatever applicable terms and 
conditions resulted from the Union’s negotiations with 
MTLR (JA 130-134). 

The terms of this proposed agreement were accepted 
by virtually all of the more than four hundred independent 
employers except Gallagher. Gallagher objected to a num- 
ber of the provisions proposed by the letter. In particular 
he took exception to paragraph 9 and the next-to-last 
paragraph. Paragraph 9 reads as follows: 


“Article VII of the current contract shall be amended 
so as to provide in addition that it is the Operator’s 
obligation to see that all trucks arriving in this area 
from over the road are brought to the terminal before 
making any delivery or pickup unless otherwise 
agreed upon.” (JA 131). 


Gallagher took this paragraph to mean that it would be 
economically impossible for him to continue doing business 
with his owner-operators (JA 71). The Union representa- 
tives assured Gallagher that the Union was not interested 
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in his owner-operators, that paragraph 9 had nothing to 
do with them and that he could continue to use them with- 
out interference (JA 82, 83, 100, 101). But Gallagher 
did not believe them (JA 83). As evidence of their good 
faith and in order to quiet his fears, the Union agreed to 
delete paragraph 9 from the agreement offered Gallagher 
(JA 82, 101). 

Still Gallagher was not satisfied. His objections now 
centered around the next-to-last paragraph of the form 
letter. This read: 


“We are asking you to agree to these wages, hours 
and working conditions in order to continue our col- 
lective bargaining relationship without interruption 
after the expiration of our contract. Of course if 
our master negotiations result in any different 
changes in our existing collective bargaining agree- 
ment with you, your signature to this letter will 
indicate your approval of such different changes. In 
other words, you are agreeing herein to effectuate 


the changes in our current collective bargaining 
agreement which will be the same as the changes 
applicable to all employers in the area.” (JA 134). 


Gallagher objected to this paragraph on the ground that 
the Union might some day obtain some provision in its 
master MTLR contract which might affect his use of owner- 
operators (JA 72, 84, 86, 87). The Union reiterated its 
position that it had no interest in the question of the use 
of owner-operators and explained that this provision was 
designed simply to insure uniform wages, hours and terms 
and conditions of employment for all its people in the in- 
dustry, whether they worked for MTLR employers or in- 
dependent employers (JA 102, 107, 108). 

Nothing the Union could say in its negotiations with 
Gallagher, whether by personal meetings or by exchange 
of telegrams, could change his mind. He had a deep-seated 
irrational distrust not only of the Union but of the employer 
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representatives of MTLR, whom he believed to be in “the 
Union’s side pocket” (JA 85). Gallagher flatly refused to 
sign anything that had any connection, however remote, 
with MTLR. 

With negotiations at an impasse and Gallagher stub- 
bornly refusing to sign the letter of December 21, 1959, 
the Union had only one course open to it. On January 4, 
1960, it called out on strike those of its members who were 
Gallagher employees (JA 107). The strike continued until 
February 6, 1960, at which time it was enjoined by the 
United States District Court for the Eastern District of 
Pennsylvania in a Section 10(1) proceeding.’ 

Meanwhile, on January 7, 1960, Gallagher had filed 
charges with the National Labor Relations Board that the 
Union had tried to force him to cease doing business with 
his owner-operators in violation of Sections 8(b) (4) (i) 
and (ii) (A) and (B) and Section 8(e) of the Act. A com- 
plaint incorporating these charges was issued on behalf of 
the National Labor Relations Board by the Regional Direc- 
tor for the Fourth Region on March 6, 1960. After a hear- 
ing on April 18 and 19, 1960, the Trial Examiner concluded 
that the evidence adduced by the General Counsel did not 
sustain the allegations of the complaint, and he recom- 
mended that the complaint be dismissed in its entirety 
(JA 10-31). This recommendation was not adopted by 
the Board. 

The National Labor Relations Board on June 2, 1961, 
issued its decision and order in this case. It concluded that 
the Union had engaged in a strike with the object of com- 
pelling inclusion in a collective bargaining agreement of 
certain provisions which the Board construed as a require- 
ment that Gallagher cease doing business with his owner- 


1 The injunction was dissolved on February 23, 1960, the Dis- 
trict Court having received notification that Gallagher had agreed 
in writing to sign the letter of December 21, 1959, and the District 
Court being satisfied that the Union had complied with its order 
of February 6, 1960. 
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operators. Such provisions, the Board found, constituted 
a violation of Section 8(e) of the Act. By engaging in a 
strike with the object of compelling inclusion in a collec- 
tive bargaining agreement of provisions rendered unlawful 
under Section 8(e), and by attempting to force Gallagher 
to cease doing business with owner-operators, the Board 
concluded that the Union violated Sections 8 (b) (4) (i) and 
(ii) (A) and (B) of the Act (JA 46, 47). 

Accordingly, the Board ordered that the Union cease 
and desist from engaging in these unfair labor practices 
and that it take positive steps to put itself into compliance 
with the law. It is this order of the Board that the Union 
now seeks to have set aside by this Court of Appeals for 
the District of Columbia Circuit. 


7 
STATUTE INVOLVED 


Section 8(e) of the National Labor Relations Act, as 
amended, provides as follows: 


“It shall be an unfair labor practice for any labor 
organization and any employer to enter into any 
contract or agreement, express or implied, whereby 
such employer ceases or refrains or agrees to cease or 
refrain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: .. .” 


Sections 8(b) (4) (i) and (ii) (A) and (B) provide 
as follows: 


“8(b) It shall be an unfair labor practice for a labor 
organization or its agents— 


(4) (i) to engage in, or to induce or encourage 
any individual employed by any person en- 
gaged in commerce or in an industry affect- 
ing commerce to engage in, a strike or a 
refusal in the course of his employment to 
use, manufacture, process, transport, or 
otherwise handle or work on any goods, 
articles, materials, or commodities or to per- 
form any services; or 


to threaten, coerce, or restrain any person 
engaged in commerce or in an industry 
affecting commerce, where in either case an 
object thereof is: 


(A) forcing or requiring any employer or 
self-employed person to join any labor or 
employer organization or to enter into any 
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agreement which is prohibited by section 
8(e) ; 


(B) forcing or requiring any person to cease 
using, selling, handling, transporting, or 
otherwise dealing in the products of any 
other producer, processor, or manufacturer, 
or to cease doing business with any other 
person... 
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STATEMENT OF POINTS 


1. The Board erred in failing to base its decision on 
the record. The record conclusively established the Union’s 
disinterest in the whole question of owner-operators. De- 
spite this, the Board found that the Union had engaged in 
a strike in violation of Sections 8(b) (4) (i) and (ii) (A) 
and (B) of the Act, to compel the Employer to cease doing 
business with owner-operators and to compel the execu- 
tion of a contract which the Board said would have re- 
quired the discontinuance of the use of owner-operators. 


2. The Board erred in basing its decision on an issue 
which had been foreclosed from its consideration and which 
at no time figured in the record. The General Counsel 
specifically stated that he was making no argument as 
to the illegality of certain contract provisions. The Union 
was therefore precluded by the Trial Examiner from in- 
troducing evidence which would have established their 


legality. The Board refused to allow the Union to offer 
its proof by way of exceptions. Yet the Board went ahead 
and found these provisions to be illegal according to an 
arbitrary interpretation of its own. 


8. The Board erred in misreading the aforementioned 
contract provisions so as to render them violative of Sec- 
tion 8(e). Even if these contract provisions had properly 
been an issue in this case, they would have furnished no 
support for the Board’s decision. As written these pro- 
visions in no way conflict with Section 8(e). 
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SUMMARY OF ARGUMENT 


The Board here found that the Union had violated 
Section 8(b) (4) (i) and (ii) (A) and (B) of the National 
Labor Relations Act, as amended, by engaging in a strike 
to compel Gallagher to cease doing business with independ- 
ent owner-operators and to execute a contract containing 
provisions which the Board found to be violative of Section 
8(e) of the Act. These conclusions were erroneous in three 
respects. 

The Board’s first error was in ignoring all of the 
evidence in the record which conclusively established that 
the Union had no concern with the owner-operators and 
that neither the letter it sought to have Gallagher sign nor 
the strike it conducted had any connection with them. Far 
from establishing the commission of the unfair labor prac- 
tices as charged, the record shows nothing more than Gal- 
lagher’s irrational fear that it might in the future be 
adversely affected. The Trial Examiner, in basing his 
recommendation strictly on the record and properly dis- 
regarding the extraneous ground improperly made deter- 
minative by the Board, concluded that the complaint ought 
to be dismissed in its entirety. 

The Board’s second error was in arbitrarily basing 
its conclusion on a unilateral contract reading not sup- 
ported by the record and indeed extraneous to it, a reading 
which the Union had been specifically precluded from 
disputing by ruling of the Trial Examiner. The Board 
concluded on the basis of a unilateral interpretation of 
certain clauses of the MTLR agreement that they violated 
Section 8(e) of the Act. The record clearly shows that the 
General Counsel specifically told the Trial Examiner that 
he was making no such argument. Consequently, the Trial 
Examiner rejected several offers of proof by the Union 
which would have established that these clauses had never 
been interpreted in long practice by many parties as the 


ll 


Board subsequently interpreted them, but had always been 
interpreted in complete harmony with the Act. 

Even if we assume for the moment that the question 
of the interpretation of the contract clauses referred to 
above was properly in issue in this case (which it was not 
and could never have been in the absence of the Union’s 
evidence as to the interpretation placed on these pro- 
visions by the parties thereto), still the Board made a 
third major error in finding that the clauses violated 
Section 8(e) of the Act. None of the clauses in any pro- 
vision of the MTLR contract or the letter offered Gallagher 
could properly be said to come within the prohibitions of 
Section 8(e), as written, intended or construed. 

For any or all of these reasons the Board’s order in 
this case was grossly in error and deserves to be reversed. 


ARGUMENT 


I. THE Boarp’s OrDER Must BE SET ASIDE BECAUSE THERE 
Is No EVIDENCE IN THE RECORD TO SupPorT IT AND 
ALL THE EVIDENCE IN THE REcorp Is AGAINST IT. 


We have used very strong language in the above 
heading but we believe it to be accurate because this is 
an unusual problem in the scope of review. This is not the 
typical case wherein the record contains conflicting evi- 
dence on both sides and it is alleged that the decision is 
against the weight of the evidence or is not supported by 
substantial evidence. This is a case where the Board ap- 
pears to have thrown the record away. The record estab- 
lishes conclusively that Local 107 had a proper lawful 
motive for going out on strike—i.e., to protest the fact 
that it had no agreement—and that it did not strike for 
the alleged improper purpose of forcing Gallagher to cease 
doing business with independent contractors. In view of 
the record the Tria] Examiner recommended the dismissal 
of the complaint. 
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But the Board ignored the record and found that the 
Union had struck in an attempt to force Gallagher to sign 
an agreement which the Board said would have required 
him to cease doing business with the owner-operators. Fur- 
ther, the Board determined that certain provisions in the 
Union’s contract with MTLR violated Section 8(e) of the 
Act. There is nothing in the record to support the Board’s 
contention that the contract provisions in question were 
illegal. The General Counsel specifically did not argue their 
illegality. The only offers of proof bearing on this matter 
which are in the record were made by the Union and would 
have established the legality of these contract provisions. 
Even these offers of proof, however, were excluded as ir- 
relevant by the Trial Examiner in view of the theory of 
the General Counsel. Moreover, this was the kind of issue 
upon which the Union had a right to be heard if the issue 
was going to be made determinative. If the Union had been 
heard, it could have demolished the Board’s position, be- 
cause the Board was wrong in its contract interpretation. 

This order, then, must clearly be set aside by any 
standard of review. Section 10(e) of the National Labor 
Relations Act as amended, provides that the findings of 
the Board shall be conclusive only “sf supported by sub- 
stantial evidence on the record considered as a whole”. 
We hardly need consult the definitive case of Universal 
Camera Corporation v. National Labor Relations Board, 
340 U. S. 474 (1951), to conclude that the order in ques- 
tion is not supported by substantial evidence on the record 
considered as a whole. It is not supported by any evidence 
in any portion of the record considered as a whole or 2 part. 

We simply ask this Court to base its decision on the 
record. As the Universal Camera case makes plain by its 
numerous references to “the record”, that is the only 
proper basis for any decision. We commend especially to 
the attention of this Court the report of the Trial Exam- 
iner, which, of course, is a part of the whole record of this 
case. Because he based his decision on the record made 
before him, the Trial Examiner reached a conclusion dia- 
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metrically opposed to that reached by the Board in going 
outside that record. 

We are not asking this Court to re-weigh and re- 
balance conflicting evidence on both sides of this case. 
There is no such conflicting evidence. We are asking this 
Court to decide a very simple question: are decisions sup- 
posed to be made on the record or in complete disregard of 
it? This is such an elementary question that it can be 
answered in only one way and that answer flatly requires 
the reversal of what the Board has done here. 


II. THE TRIAL EXAMINER WAS CORRECT IN CONCLUDING 
THAT THE EVIDENCE Dm Nor SUSTAIN THE ALLEGA- 
TION OF THE COMPLAINT THAT THE UNION HAD EN- 
GAGED IN A STRIKE TO COMPEL GALLAGHER TO CEASE 
DoInG BUSINESS WITH INDEPENDENT CONTRACTORS, 
AND THE BOARD WAS IN ERROR IN NOT ADOPTING HIS 
RECOMMENDATION. 


A. There Was no Evidence in the Record that the Union 
Made any Attempt to Require Gallagher to Cease 
Doing Business With his Owner-Operators; on the 
Contrary all the Evidence Was to the Effect that the 
Union Was not Concerned With the Owner-Operators 
and that Neither Its Proposed Contract Nor Its Strike 
Had Any Connection With Them. 


Arthur A. Gallagher, one of the partners in E. A. 
Gallagher & Sons, was the only witness produced by the 
counsel for the General Counsel. According to Gallagher, 
negotiations with Local 107 began with a phone call from 
the Union in July of 1959. Pursuant to that call, a meeting 
was arranged between Arthur A. Gallagher and Earl 
Martin, representing Gallagher & Sons, and Business 
Agents Edward Battisfore and Al Berman, representing 
the Union, at which Mr. Gallagher thought he was asked 
to sign a contract, although his testimony on this point 
was not credited by the Trial Examiner (JA 67, 25). He 
objected to certain provisions, and it was agreed after an 
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hour’s discussion that the matter be turned over to the 
attorneys for each side (JA 67, 98, 24, 25). There was some 
discussion of the matter by the attorneys, after which 
matters rested until the Union sent out its routine notice 
of termination on September 28, 1959 (JA 69, 129). 

The Union’s form letter of December 21, 1959, which 
contained the terms it proposed for a new agreement, was 
duly received by Arthur Gallagher, who communicated 
his answer in a telegram of December 29, 1959 (JA 135). 
He said his Company would not accept any proposals 
“having specific reference to particular provisions of your 
contract with Motor Transport Relations, Inc.... and... 
any provisions in conflict with the Labor Management 
Relations Act of 1947. . . or the existing order of the 
National Labor Relations Board” (JA 135). A reply tele- 
gram of December 29, 1959, from Raymond Cohen, rank- 
ing officer of Local 107, assured Mr. Gallagher that “you 
will not be asked to agree to any terms violative of law or 
administrative regulation” (JA 136). A telegram of De- 
cember 30, 1959, from Arthur A. Gallagher to Raymond 
Cohen reiterated Gallagher’s position that the Union’s 
letter of December 21, 1959, set forth demands violative of 
law (JA 187). 

On December 31, 1959, Business Agent Berman re- 
quested a conference with Gallagher. A meeting was ar- 
ranged for January 2, 1960, at which time Gallagher and 
his attorney met with Berman, Battisfore and the Local’s 
attorney. Gallagher testified on direct examination that 
at this meeting, he objected to paragraph 9 (JA 181) and 
wanted it “knocked out of the letter’, but the Union re- 
fused to do this (JA 71). The meeting was adjourned 
until the next day. The meeting of January 3, 1960, 
covered much the same ground and ended with the deci- 
sion that Gallagher’s attorney would prepare a letter 
stating Gallagher’s position and proposals and would sub- 
mit it to the Local’s attorney for transmission to the Union 
(JA 73). This was done, but the Company’s proposals 
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proved unacceptable to the Union because they omitted 
certain monetary gains the Union had achieved, ¢.g., the 
214 cents per hour contribution for life insurance benefits 
(cf. JA 189-142 with JA 143, Paragraph 2 of General 
Counsel’s Exhibit 24). 

On cross-examination Mr, Gallagher changed his tes- 
timony on one significant point: 


“Q. Now, at the meeting of January 3, 1960, 
didn’t Mr. Berman and Mr. Battisfore tell you that 
they would agree to delete paragraph 9 from that 
document? 

A. Yes. 


Q. Didn’t Mr. Berman and Battisfore tell you 
that they were not interested in your owner-operators? 
A. Yes.” (JA. 82, 83) 


With respect to the meetings of January 2 and 3, 
1960, Edward Battisfore, Vice-President and Business 
Agent of Local 107, testified that Gallagher was specifically 
told that the Union was not going to interfere with his 
owner-operators because the Board had ruled that there 
was nothing the Union could do about them (JA 100).? 
Battisfore testified in detail about the January 3rd meet- 
ing, and his testimony was credited and relied upon by the 
Trial Examiner. He confirmed Gallagher’s testimony that 
the Union agreed to delete Paragraph 9 from the letter 
after objection was raised that it would interfere with 
Gallagher’s use of owner-operators (JA 101). Battisfore 


2On January 2, 1957, Local 107 called a strike against Galla- 
gher & Sons. After hearing charges growing out of that strike the 
Trial Examiner issued his Intermediate Report on May 7, 1957, in 
which he found that respondent Local 107 had demanded on De- 
cember 20, 1956, that Gallagher cease dealing with independent 
owner-operators and had struck Gallagher to enforce this demand. 
Such conduct, concluded the Trial Examiner, violated Section 8(b) 
(4) (A). The Union accepted the Trial Examiner’s Intermediate 
Report, filed no exceptions to it, and the Report was auotmatically 
adopted by the Board on July 24, 1957. 
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credibly pointed out that the Union had never told Galla- 
gher that owner-operators had to turn equipment over to 
Local 107 men (JA 102, 103, 25). It was specifically em- 
phasized by the Union that Gallagher was not being asked 
to cease doing business with owner-operators (JA 100, 
103). The Trial Examiner referred to and used Battis- 
fore’s testimony to support the dismissal of the complaint 
(JA 25, 26). 

Looking back over the testimony of these two witnesses 
we see that their accounts actually contradict each other in 
only one particular: whether or not the Union did agree to 
delete paragraph 9. Battisfore said that it did so agree. 
Gallagher on direct examination said that the Union re- 
fused to make the deletion. However, on cross-examination 
Gallagher admitted that the Union had agreed to delete 
paragraph 9, thus bringing his version of the meetings of 
January 2 and 3 into conformity with Battisfore’s (JA 82, 
101). Reading the two “mutually corroborative” * versions 
together—the account of Battisfore and the account of 
Gallagher, as amended on cross-examination—gives us a 
pretty accurate picture of what was said at these sessions 
by each side on the subject of the use of owner-operators. 
Gallagher was preoccupied with his self-made fears that he 
would have to stop using owner-operators if he signed the 
contract with paragraph 9 in it. The Union repeatedly 
assured him that it was not concerned with owner-opera- 
tors, and, as evidence of its good faith, the Union negoti- 
ators agreed to delete paragraph 9 from the contract. In 
any case it is apparent from the record that nothing was 
said at these sessions or at any stage of the negotiations 
preceding them that could reasonably be construed as a 
Union attempt to force Gallagher to cease doing business 
with the owner-operators. On the contrary, whatever was 
said by the Union on the subject of owner-operators was to 
the effect that the Union was keeping its hands entirely off 
this question. 

3 Intermediate Report of Trial Examiner (JA 27). 
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However, this assurance did not satisfy Gallagher, and 
the parties were at an impasse. With no prospect of an 
agreement and in keeping with its policy of “no contract-no 
work,” the Union called its strike against Gallagher on 
January 4, 1960. 

Additional proof that the Union had in fact agreed to 
delete paragraph 9 may be gathered from the shift in Gal- 
lagher’s emphasis in subsequent negotiations between the 
parties. No longer did he object to paragraph 9 (because he 
had won his point) ; instead he focused his attack on the 
next-to-last paragraph of the letter of December 21 (JA 
134), which referred to the incorporation of changes made 
by the MTLR contract (JA 104). 

Negotiations were reopened between the parties on 
January 11, 1960, at which time Local 107 sent to all 
independent employers, including Gallagher, a form letter 
referring to its previous letter of December 21, 1959, re- 
porting those of the changes in wages, terms and conditions 
of employment arrived at in the master negotiations with 
MTLR which were applicable to the independent employers 
and with which they would be asked to comply (JA 143- 
146). The letter stated that certain matters were still un- 
resolved between Local 107 and MTLR and that when these 
matters were resolved the independent employers would be 
notified. 

Gallagher replied to this letter by a telegram of Jan- 
uary 14, 1960, in which he said that the letter of December 
21, 1959, as amended by the letter of January 11, 1960, was 
acceptable to him, provided that paragraph 9 was deleted 
as agreed (JA 147). The Union, thinking that its dispute 
with Gallagher was settled, wired Gallagher on January 
15, 1960, that the agreement accepted by Gallagher was 
satisfactory, with the understanding that terms sub- 
sequently agreed to between MTLR and the Union would 
be observed by Gallagher, if applicable to him, as was pro- 
vided both in the letter of December 21, 1959, and the letter 
of January 11, 1960 (JA 148). 
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Gallagher then replied in a telegram dated January 
18, 1960, that he would agree with the Union’s terms ex- 
cept for one condition: 


“We urge you to withdraw your demand for signing 
December 21st letter ‘with the understanding that 
whatever is finally agreed to between Motor Transport 
Labor Relations Inc. and Local 107 will be observed 
by Gallagher’.” (JA 149-151.) 


He went on to explain the reason for his request: 


“Contractual limitations upon operating practices 
which at a later date may be adopted to force all mem- 
bers of Motor Transport Labor Relations Inc. to limit 
or cease doing business with independent contractors 
and operators may not be a matter of serious concern 
to many of them but it is to the company.” (Emphasis 
supplied.) (JA 150.) 


The Union rejected this request in its telegram of Jan- 
uary 18, 1960. (JA 152). 

Gallagher then changed his tune and said that he 
would observe “whatever is agreed to between Motor 
Transport Labor Relations, Inc., and Local 107, pro- 
vided nothing in that agreement shall be . . . allowed to 
_. . mit the use of independent contractors or operators 
by this company”. (JA 153). The Union replied that it 
was not concerned with owner-operators because its col- 
lective bargaining relationship with Gallagher applied 
only to drivers, helpers and platform men, as defined in 
Article I of the expired contract, which was General 
Counsel’s Exhibit 3B (JA 155; see JA 124). The Union 
set forth its position that it was only asking Gallagher 
to conform to area terms not in violation of law. (JA 155.) 

This statement did not satisfy Gallagher who replied 
that “in view of specific illegal demands which have been 
made to date by Local 107 commencing with its letter of 
December 21, 1959, and confirmed by your subsequent 
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communication E. A. Gallagher & Sons cannot consent to 
execution of your letter of December 21, 1959... .” 
(JA 156). 


The Union promptly retorted to this accusation : 


“Local 107 states that it has not made, and does not 
intend to make, any illegal demands upon you. We have 
agreed to delete the only paragraph of our letter of 
December 21, 1959 which you have alleged to be illegal. 
You have never claimed that any other provision of 
this letter was in violation of any law. Local 107’s 
strike is based upon your refusal to agree to terms 
already agreed to by over 500 employers.” (JA 157). 


This review of the correspondence between Gallagher 
and the Union makes plain that the final unresolved issue 
between the parties was whether Gallagher would agree to 
terms and conditions of employment agreed to by MTLR 
and the Union. Even after the Union deleted Paragraph 9, 
which had been the target of most of his early objections, 
Gallagher refused to sign the agreement because it con- 
tained this next-to-last paragraph refering to the MTLR 
negotiations. This was the stumbling-block. But the Union 
could not agree to delete this paragraph as it had agreed to 
delete paragraph 9. From the Union’s point of view this 
provision was essential, not because it would be the means 
whereby it could stop Gallagher or anyone else from using 
independent owner-operators (the Union repeatedly reite- 
rated its position that it had no interest in owner-opera- 
tors), but because it would be the means whereby it could 
insure that those of its members who were employed by 
Gallagher and other non-MTLR employers would achieve, 
and continue to receive, the same standards of wages, 
hours, terms and conditions of employment that were 
achieved in the master negotiations for the members who 
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were employed by MTLR employers.‘ It was 2 simple case 
of the Union making use of the only method available by 
which it could protect a substantial segment of its people. 
Gallagher attempted to justify his position by saying 
that the Union told him that it was going to write a clause 
jn the MTLR contract concerning owner-operators (JA 79, 
83). This position is untenable in view of his own admission 
that Union representatives told him that they weren’t 
interested in his owner-operators (JA 83). Gallagher could 
easily have obtained information from MTLR, but he never 
bothered to consult with any representative of MTLR as 
to the status of MTLR’s negotiations with the Union in 
general or as to the question of owner-operators in par- 
ticular. His answers to questions on this subject reveal his 
highly emotional and irrational attitude toward MTLR: 


“Q. Did you even consult Mr. Matthews or Mr. 
Gannon or anyone else from MTLR about what they 
were going to agree to in their negotiations that would 
affect your business? 


A. L refused time and time again to ever consult 
with Mr. Matthews because I accused him in front of 
Mr. Battisfore and Mr. Berman of being in the union’s 
side pocket.” (JA 84, 85). 


We can see from the record that Gallagher had an 
intense distrust of MTLR. His mind was made up in the 
unshakeable belief that the MTLR people were “in the 


aining agreement there are always 
arification that need to be resolved. 
proximately 300 employers 
se. Local 107 has his- 
ontract with MTLR 
the industry. 
Thus, for example, 
lagher followed the industry practice on 
preference, seniority for stewards, continuation of seniority after 
jllness, and the host of other issues which are part of a collective 
bargaining relationship. 
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union’s side pocket” and would “sell out” the employers’ 
interests if to their personal advantage (JA 85). He was 
equally suspicious of the Union’s motives. Ever since 1957, 
when the Union had been found guilty of having committed 
an unfair labor practice against Gallagher by seeking to 
force it to cease doing business with owner-operators,® 
Arthur A. Gallagher saw in every Union motive either a 
direct attempt to require him to cease doing business with 
his owner-operators or a veiled attempt to trick him into 
agreeing to do so. He read proposed contract terms in a way 
that no one else read them so as to imply limitations on the 
use of owner-operators. Where the Union could, it humored 
him, as by deleting paragraph 9. Where it could not humor 
him, it tried to reassure him by categorical statements that 
it was not concerned with his use of owner-operators. But 
Gallagher would not be assured. He simply refused to be- 
lieve the Union whenever it said something that did not fit 
in with his preconceived notions (JA 80). In the words of 
the Tria] Examiner: 


“Upon all the evidence considered as a whole it strikes 
the undersigned that this whole matter is the result of 
‘giving a dog a bad name’. Because of a ‘bad name’ 
Gallagher apparently was beset by useless fears, refus- 
ing to believe that once having had the law declared to 
it in a certain matter the Respondent Teamsters would 
thereafter respect it.” (JA 28) 


The testimony of the Union witnesses shows clearly 
that they told Gallagher “there was nothing we could do 
about the owner-operators and we weren’t interested in 
their owner-operator problem” (JA 100). But Gallagher— 
once burned and twice shy—would not believe that the 
Union meant to obey the law. 

Once we are made aware of the state of Gallagher’s 
mind with respect to Local 107 and the MTLR we can 
understand why Gallagher could have been so recalcitrant 


5 See footnote, p. 15, supra. 
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about signing an agreement that would incorporate the 
results of negotiations between this one enemy (the Union) 
and his other enemy (MTLR). To his way of thinking 
signing the agreement would be tantamount to issuing an 
invitation to his two sworn enemies to conspire together 
for the purpose of effecting the downfall of his business. 
But while we may be able to understand Gallagher’s state 
of mind and the fears it spawned, we cannot hold the 
Union responsible for misdeeds that were only figments 
of those fears. 

The record clearly demonstrates that the Union made 
no demand that Gallagher cease doing business with his 
independent contractors. Gallagher’s apparently sincere 
belief that he was being subjected to such a demand arose 
not from anything the Union said or did but from the 
figments of his own imagination. Indeed, the Union leaned 
over backwards not to make any such demand and to 
humor Gallagher’s fears. Gallagher construed Paragraph 
9 as implying a limitation on the use of owner-operators 
so the Union agreed to delete this paragraph from the con- 
tract offered him. Gallagher was worried about another 
paragraph which would have incorporated by reference 
matters agreed upon in negotiations between the Union 
and MTLR. There was nothing in this paragraph that 
referred to the use of owner-operators and no reasonable 
prospect that the MTLR negotiations would produce a 
contract clause referring to them (JA 112, 113). The 
Union assured and reassured Gallagher many times both 
orally and in writing that it would never ask him to agree 
to anything illegal, that it would abide by a prior Board 
ruling against it on the question of owner-operators, that 
it was not interested in his owner-operators and was not 
asking him to stop doing business with them (JA 83, 100, 
102, 103, 107). Beyond this the Union could not go. It 
could not delete this paragraph as it had deleted paragraph 
9. This paragraph referring to MTLR negotiations has 
traditionally been the only means whereby the Union can 
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protect its members who work for non-MTLR employers. 
Gallagher had always acquiesced in such a practice of 
following the pattern established by the MTLR master 
negotiations (JA 82, 86, 118-121). 

But Gallagher did refuse to accept this contract term 
this time, and the Union refused to withdraw it. So the 
Union went out on strike for that most legitimate of all 
reasons: it had no contract and it would not work without 
a contract. It had never before worked for Gallagher with- 
out a contract and there was no reason why it should so 
work on this occasion (JA 80). Its strike had nothing to 
do with owner-operators; it resulted only from Gallagher’s 
refusal to sign the letter (JA 107). 

The Trial Examiner considered all of this evidence 
and concluded that the Union had not sought to require 
Gallagher to cease doing business with owner-operators. 
In his Intermediate Report he reviewed the testimony 
which he had heard and concluded that the: 


“mutually corroborative testimony of Gallagher and 


Battisfore clearly disclosed that from 1957 until close 
of the January 3, 1960, meeting between Gallagher 
and the Respondent Teamsters, the Respondent Team- 
sters had not demanded of Gallagher that he cease 
doing business with owner-operators (named or not, 
known or unknown), and it is equally clear that in 
order to quiet the fears, Gallagher claimed to have, 
that at some future date the Respondent Teamsters 
might contract with a third party, in such a manner 
as to effect Gallagher’s relationship with owner-opera- 
tors as a class, the Respondent Teamsters deleted a 
paragraph in a ‘letter contract’ which it offered to 
Gallagher and to which Gallagher objected as designed 
to prohibit his contracting with owner-operators.” 
(JA 27) 


Thus the Trial Examiner specifically found, based upon 
the evidence we have highlighted, that the Union had no 
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illegal objective and that it had specifically agreed to delete 
Paragraph 9 of the letter it asked Gallagher to sign. 

discussed and completely disregarded 

ctual findings. In its re- 

3, 1960, 


Battisfore’s testimony, 
Gallagher, that the Union was not 
dent owner-operators (JA 42). 

The Board then went on to say that the Union refused 
to agree in writing to delete Paragraph 9 until January 
15 (JA 45, 46). The fact is that the Union was never 
requested to put this deletion in writing; it agreed to do 
this orally, and this oral agreement satisfied Gallagher, 
who thereafter objected to other matters (See JA 147, 
148) .° 


The Board concluded as follows: 
“Accordingly, we find that the object of the strike was 


the securing of a contract which incorporated the pro- 
visions of the MTLR agreement in issue here, and 
for at least the first 11 days of the strike, embodied 


paragraph 9.” (JA 46) 


The Board’s conclusion as to Paragraph 9 was completely 
contradicted by the record.” All the witnesses stated that 
the Union had agreed to delete Paragraph 9 on January 
3, 1960, prior to the srtrike (JA 82, 101). The Board’s 
statement was plainly contrary to all the evidence. 

The Board’s further conclusion that an object of the 
Union was to compel Gallagher to cease doing business 


a el rrr net 
6 It is obvious that a refusal to reduce an agreement to writing, 
while it might be a refusal to bargain, is not a violation of Section 
8(b) (4). The important point here is that there was an agreement 
to delete Paragraph 9, a fact which no one disputes. 
7 We shall discuss hereinafter the meaning of the provisions 
of the MTLR contract and the failure of the Trial Examiner and 


the Board to consider the meaning of these provisions. 
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with other persons was again totally unsupported (JA 
47). Even the Board failed to set forth any basis for its 
statement. The record is clear, and everybody agrees, that 
the Union told Gallagher that it did not intend to force 
him to cease doing business with owner-operators (JA 
25, 29, 83, 102, 103, 107). 

The Board’s findings and conclusions were patently 
against the weight of the evidence.* Gallagher was simply 
asked to execute the letter agreement which had been 
sent to hundreds of other employers and which was similar 
to that which he had executed three years earlier (JA 107, 
118-121). This is the only document he was asked to sign, 
and his refusal to sign it resulted in the strike (JA 107). 
The strike had nothing to do with Paragraph 9 or owner- 
operators, both of which were out of the picture. 

The burden of proof was on the General Counsel to 
establish by a preponderance of the evidence the existence 
of the unfair labor practices charged. The testimony of 
Gallagher taken together with that of Battisfore demon- 


strates that the General Counsel fell far short of meeting 
his burden. This the Trial Examiner properly recognized ; 
this the Board erroneously ignored. 


B. The Board Erroneously Found That the Union Had 
Already Committed an Unfair Labor Practice When 
the Record Shows Nothing More Than Gallagher’s Fear 
that It Might Do So in the Future. 


The original plan of action of the General Counsel for 
the Board in trying this case apparently was to re-try the 
1957 case in which Local 107 was found to have engaged 
in a strike with the object of forcing Gallagher to cease 
doing business wth owner-operators. Early in his examina- 


8 As further evidence of the Board’s complete disregard for 
the record, we should like to call the Court’s attention to the Board’s 
statement that as of the time of the hearing no agreement had been 
signed by GaHagher (JA 44). The record shows that Gallagher 
testified that he had signed the letter which the Union requested 
with some additions and deletions (JA 117). 
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tion of Arthur A. Gallagher in the instant case the Gen- 
eral Counsel questioned him as to the 1957 dispute (JA 
53). The Trial Examiner sustained an objection to this 
question and told the General Counsel to prove the present 
ease before attempting to bring in the old case (JA 54). 

The Trial Examiner’s holding that events which took 
place in 1957 were not proof of the instant charges is sup- 
ported by Local Lodge 1424, Machinists v. National Labor 
Relations Board, 362 U. S. 411, 417 (1960) (JA 16-18). 
The Board concedes the correctness of the Trial Examin- 
er’s ruling in its decision and specifically states that it 
relies on events in the earlier case only for background 
purposes (JA 39). The Board in its decision and order 
did not rely on the theory, espoused by the General Counsel 
in the hearing, that the 1959-1960 conduct was a continua- 
tion of the 1957 conduct. It is no wonder that the Board 
made no attempt in its decision to rely on a theory of a 
continuing offense in view of the clearcut evidence in the 
record disproving that theory (JA 63). The record is 
clear that no pressure was directed against Gallagher 
from the issuance of the injunction which terminated the 
1957 strike until late December of 1959. The issue was 
dead as far as the Union was concerned. It had been 
settled by the Board and the Union had accepted that 
decision (JA 107). 

The General Counsel did not come close to proving 
that the Union struck for the purpose of compelling Galla- 
gher to sign an illegal contract or to require him to cease 
doing business with independent owner-operators. The 
General Counsel did demonstrate that Gallagher was wor- 
ried that the Union might in the future accomplish this 
objective with the help of MTLR if Gallagher agreed to be 
pound by the result of the master negotiations. However, 
Gallagher’s fears for the future can no more support 
present charges against the Union than the Union’s past 
unfair labor practices can be held against it today. The 
record does not show anything more than Gallagher’s as- 
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sumption that the Union hoped to force him to cease doing 
business with owner-operators (JA 84, 86, 87). This hope 
was to be effected at some vague future time by virtue of 
some purely hypothetical future agreement which MTLR 
might someday accept. Such a complex of speculation does 
not begin to form any solid basis for an unfair labor prac- 
tice finding. 

An unfair labor practice cannot be based on what one 
individual assumes a union hopes to do. Even if this indi- 
vidual happens to have made a correct assessment as to a 
union’s hope, still that hope is a long way from constituting 
an illegal objective. This point has previously been made 
by this Court in Seafarers’ International Union v. NLRB, 
265 F. 2d 585, 105 U.S. App. D.C. 211, (D.C. Cir. 1959), 
wherein it was held that the union did not violate the 
secondary boycott provisions of Section 8(b) (4) (A) and 
(B) by picketing at Todd Shipyards with signs explaining 
that its dispute was not with the shipyard but with Salt 
Dome, a lessee-operator of a vessel docked at the shipyard 
for repairs, even though Todd’s employees refused to work 
on the vessel and notwithstanding evidence that the union 
“hoped” that Todd’s employees would support the strike. 
A critical factor, said the Court, was whether the union 
induced or encouraged the employees of Todd to refuse to 
work on the vessel with the object of forcing Todd to cease 
doing business with Salt Dome. The Court took note of 
the testimony of certain witnesses that the union enter- 
tained hopes that the Todd employees would support it in 
its strike, and went on to state: 


“But hope and objective cannot be equated. Unions, 
like many other organizations, may hope for many 
things without making those things objects of their 
programs. Men have many hopes which are not objec- 
tives of action. If the statutory clauses here involved 
were to be interpreted as forbidding any strike in 
which a labor organization hoped that another em- 
ployer would cease doing business with the primary 
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employer, almost all strikes would be outlawed; we 
would suppose that almost all strikers hope other em- 
ployees will support them, with the natural results 
of such support.” 265 F.2d at 592. 


How does one determine the objective or intent of the 
strike? Said the Court: 


“In the absence of admissions by the union of an illegal 
intent, the nature of acts performed shows the intent.” 
265 F. 2d at 591, 592. 


So too in the instant case all the concrete evidence 
negatives an objective on the part of Local 107 to force 
Gallagher to cease doing business with the independent 
owner-operators. The Union’s representatives stated more 
than once that the Union had no interest in the owner- 
operators and that Gallagher was free to do business with 
them (JA 83, 101, 102, 103, 107). Suiting action to words, 
they deleted Paragraph 9 from the letter which they sought 
to have signed, which Gallagher construed to interfere with 
his use of owner-operators, although the Union did not so 
read it (JA 82, 101). 

This Court again spoke of the distinction between 
hopes and objectives in Retail Clerks Union v. NLRB, 

F. 2d — US App. D. C.—(D. C. Cir. July 
6, 1961), wherein the Court partially set aside a Board 
order because it did not appear that the strike in question 
had a proscribed object. Said the Court: 


“Of course a strike may have several ‘objects’. The 
term used in the statute is an object, not the object. 
But that does not necessarily mean that every action 
by an employer which would aid in alleviating a dis- 
pute is an ‘object’ of the strike. Some such acts may 
be side effects of a strike. As is now well established, 
mere hopes and expectations do not necessarily consti- 
tute objects. To hold otherwise would be to nullify the 
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right to strike, a result clearly not intended by the 
Congress. So, if the rule of law is that any one of sev- 
eral means of setting a dispute may invalidate an in- 
ducement to strike, the rule must be applied in the 
light of the difference between objects and hopes, 
effects or expectations. Difficult evaluations of facts 
and difficult processes of inference arise.” 


What these thoughts signify for our case is this. Even 
though the Union probably would have been delighted to 
have had Gallagher voluntarily cease doing business with 
independent owner-operators, still this does not mean that 
the Union struck for the purpose of accomplishing such an 
objective. The fact that there was a strike does not mean 
that the Union’s objective in striking was to browbeat 
Gallagher into agreeing to cease doing business with the 
independents. The Union struck because Gallagher would 
not sign a contract which did not make that demand of him. 

One has the feeling as one reviews the record and the 
Board’s decision in this case that the two arms of the Board 
were working as cross-purposes. The General Counsel 
started out leaning heavily on the events of 1957. When 
it turned out that the record could not support the theory 
that the events of 1959-1960 were a continuation of the 
offense of 1957, and when it turned out that the Trial Ex- 
aminer required him to make out a case independent of the 
prior case, the General Counsel appeared to have had the 
rug pulled out from under him. All he managed to get into 
the record thereafter was a vivid, if legally meaningless, 
picture of Gallagher’s fears that the Union would someday 
repeat its offense. 

When the Board came to write its decision one has the 
feeling that it could not bear to absolve this Union (after 
all it had committed this offense back in 1957). Neither 
could the Board base a finding against the Unien on the 
record made at the hearing or on the prior 1957 case. It 
came up with what must have seemed an ingenious idea 
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at the time. It found against the Union on the basis of a 
theory which had never been argued by the General Counsel 
and, indeed, which had been specifically disclaimed by him. 
Moreover, the theory ultimately adopted by the Board was 
one which the Union had anticipated and in opposition to 
which it had offered evidence which had been rejected by 
the Trial Examiner. To say that much is to indicate the 
impropriety of what the Board has done here, but we shall 
now deal further with this facet of the case. 


III. THE BOARD WAS IN ERROR IN FINDING ON THE BASIS 
oF A UNILATERAL INTERPRETATION OF CERTAIN 
CLAUSES OF THE MTLR MASTER AGREEMENT THAT 
THE UNION ENGAGED IN A STRIKE TO OBTAIN THE 
INCLUSION OF CERTAIN ILLEGAL PROVISIONS IN ITS 
AGREEMENT WITH GALLAGHER, WHEN THE RECORD 
ESTABLISHED (1) THAT THE UNION Hap No SucH 
OssECT, (2) THAT THE GENERAL COUNSEL Hap SPE- 
CIFICALLY TOLD THE TRIAL EXAMINER THAT HE WAS 


Nor RELYING ON THIS ARGUMENT AND (3) THAT THE 
UNION’S OFFER OF PROOF AS TO THE INTERPRETATION 
PLACED ON THESE CLAUSES BY THE PARTIES TO THE 
AGREEMENT Hap BEEN REJECTED BY THE TRIAL 
EXAMINER. 


The National Labor Relations Board found against 
the Union on the basis of a theory of contract interpreta- 
tion which had specifically been excluded from the consider- 
ation of the Trial Examiner by the General Counsel and 
against which, consequently, the Trial Examiner refused 
to hear testimony from the Union. Now, however, the Board 
has seen fit not only to inject this theory into the case but 
arbitrarily to rest its decision on this unilateral contract 
interpretation, without regard for the Union’s offer of 
proof. So at this late stage of the proceedings we find we 
must go into these matters. 

First, let us indicate the lines along which the Board 
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reasoned in order to find against the Union. According to 
the Board, the Union engaged in a strike to secure adoption 
of the letter of December 21, 1959, which included Para- 
graph 9 (JA 181)° and a next-to-last paragraph (JA 
134) which incorporated by its reference to “master ne- 
gotiations” (JA 84), three articles from the MTLR master 
agreement effective January 1, 1960, to December 31, 1962 
—Article VII (Local Area Protection), Article XVII 
(Local Area Operations) and Article XXI (Leased or 
Hired Equipment) (JA 159-161). These four clauses, 
Paragraph 9 and Articles VII, XVII and XXI, were inter- 
preted by the Board in the following manner: 


“Concerning the provisions which were demanded by 
Respondent, Articles VII and XVII of the MTLR 
agreement define local area operations as those per- 
formed within a 40 mile radius of City Hall, Phila- 
delphia, and limit the performance of such operations 
to employees represented by Respondent. Paragraph 9 
of the December 21 letter-contract specifies that trucks 
arriving in the Philadelphia area from over the road 
must be brought to Gallagher’s terminal before mak- 
ing any local deliveries. Thus, under the terms of this 
contract, nonunion owner-operators, utilized by Gal- 
lagher, could not deliver goods to consignees in Phila- 
delphia area, but would have to bring their trucks 
directly to Gallagher’s terminal. In order to effectuate 
local delivery, the steel would then either have to be 
transferred to other trucks manned by members of 
the Respondent, or the independent operators would 
have to hire Union members to drive their trucks. In 
either event the contract would require a partial ces- 
sation of business between the independent owner- 
operators, who are paid on a ton-mile basis, and Gal- 


i 

9 We have already discussed in considerable detail how the 
Board completely disregarded the uncontradicted evidence of all 
parties that the Union agreed to delete Paragraph 9. See pp. 15, 16, 
supra. 
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lagher. Moreover, it is reasonably inferable that 
Gallagher’s independents were not disposed to hire 
Union drivers, that it would be too expensive and time 
consuming to reload steel at Gallagher’s terminal on 
to trucks manned by Union members, and that Gal- 
lagher’s only alternative would be to cease using in- 
dependents for local deliveries. We find that paragraph 
9 in conjunction with Articles VII and XVII effect 
a clearly implied agreement that Gallagher cease do- 
ing business with the independent owner-operators and 
hence would violate Section 8(e). 


“Articles XXI of the MTLR agreement specifies that 
an employer, prior to hiring or leasing equipment from 
other employers, ‘shall give first preference to em- 
ployers having a contract with a local of the... 
Teamsters . . .’ This Article would force an employer 
that uses independent owner-operators to cease deal- 
ing with independents until he had attempted to lease 
the equipment from every other employer in the area 
having a contract with the Teamsters, and in the event 
the equipment and driver are available, not use in- 
dependents at all. We find that this contract provision 
would contravene Section 8(e).” (JA 46, 47). 


The Board’s reasoning unfortunately failed to take 
account of the record in three important particulars. (1) 
The record refutes the Board’s conclusion that the strike 
had as its object the compelling of the inclusion of four 
illegal provisions in the collective bargaining agreement. 
The record establishes that the strike could not have had as 
an object the inclusion of paragraph 9, because both parties 
agreed in their testimony that paragraph 9 had been 
knocked out of the agreement at the meeting of January 
8, 1960, before the strike, and from that time on was no 
longer an issue in the negotiations (JA 82, 101). The record 
also discloses the specific oral assurances given by the 
Union negotiators that the Union was not concerned with 
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the use of owner-operators and the repeated written assur- 
ances contained in the Union’s telegrams to Gallagher that 
Local 107 was only asking that Gallagher comply with the 
contract terms agreed to by all the other employers in com- 
petition with Gallagher, provided that such terms did not 
violate federal law and did not require Gallagher to take 
any action in violation of law or administrative order (JA 
103, 107, 136, 155). The Board concluded on the basis of a 
unilateral contract interpretation that the Union went on 
strike in order to get Gallagher to agree to certain illegal 
provisions. The record establishes that the Union had no 
such illegal objectives. 


(2) The record also reveals that the General Counsel 
specifically assured the Trial Examiner that he was making 
no argument that any clauses contained in the MTLR mas- 
ter agreement were illegal. It was the General Counsel’s 
objection (which was sustained) to the Union’s questioning 
of witness John H. Matthews, secretary and manager of 
Motor Transport Labor Relations, Inc., as to the interpre- 


tation and scope of the MTLR agreement that brough this 
whole matter to a head. 


* * * * * 

“MR. MARKOWITZ: Well, I think, sir, if there 
is an allegation by the General Counsel that this pro- 
vision is illegal, we are entitled to produce testimony as 
to how it is interpreted and applied. 

TRIAL EXAMINER: If it is going to be proven 
illegal, the General Counsel has to prove it illegal. 

MR. MARKOWITZ: He has alleged it is. 

TRIAL EXAMINER: Well, let’s find out. 

Do you contend these clauses (MTLR provisions) are 
illegal and that you have proven it? 


* * * * * 
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MR. BURNSTEIN: I have made no contention 
about the MTLR agreement... . 


MR. MARKOWITZ: Do I understand it is the 
General Counsel’s position that no provision of the 
MTLR Agreement, either General Counsel’s Exhibit 4 
or 34, is in violation of Section 8(e) or any other sec- 
tion of the National Labor Relations Act? 


MR. BURNSTEIN: I will put it to you very suc- 
cinctly. Mr. Gallagher is not a member of MTLR. I am 
not making any contention about MTLR contracts 
other than I want them in for purposes in connection 
with which I will make use of them. I am not here to 
litigate MTLR’s contract with the Union.” (JA 90-92). 


Despite the General Counsel’s clearly announced position 
that he was not contending that any clauses of the MTLR 
agreement were illegal, the Board’s decision was based 
entirely upon its finding to this effect. 


(3) Although these contract provisions were not in 
the case, according to the General Counsel, the Union still 
sought to introduce evidence to show that its MTLR con- 
tract provisions were legal, as interpreted, and were not 
intended to prevent anyone from doing business with 
owner-operators. In reliance on the General Counsel’s 
assurance that the legality or illegality of the MTLR agree- 
ments was of no concern to him and did not figure in his 
case, the Trial Examiner sustained the General Counsel’s 
objection to further questions by the Union’s counsel as to 
the Union’s position with respect to the use of owner-op- 
erators and with regard to the interpretation of the MTLR 
contract clauses (JA 92). The Trial Examiner refused to 
permit any testimony from the secretary and manager of 
MTLR, whom the Union had subpoenaed (JA 38), as to the 
fact that the MTLR contract clauses did not prevent any 
employer from doing business with owner-operators (JA 
92, 93). The Union then made an offer of proof, which was 
rejected : 
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“MR. MARKOWITZ: I want to then make an of- 
fer of proof, Mr. Examiner, through this witness. I in- 
tend to establish through this witness that the clauses 
referred to in paragraph 6, sub-paragraphs A, B, and 
C of the Complaint (JA 5, 6,160, 161) in this case have 
been in effect in contracts which this union has had 
for many years; that they have been interpreted and 
applied by the Union in numerous situations so as not 
to affect or interfere with in any way the doing of 
business by any operator or with owner-operators or 
independent contractors; that operators in this area 
operated with independent contractors or owner- 
operators similar to Mr. Gallagher under these con- 
tractual provisions without interference, interruption, 
disruption or stoppage in any way whatsoever. 


* * * * * 


“In fact, this witness would testify that Article 21, or 
paragraph C of the Complaint has been interpreted by 
the Respondent Union and Employers to permit an 
employer such as Mr. Gallagher in this case to con- 
tinue using owner-operators even though he was not 
using his own equipment because the use of owner- 
operators has no relationship whatsoever to this clause 
on. any of the other clauses listed and set forth in para- 
graph 6 of the Complaint.” (JA 94-96). 


The Trial Examiner rejected still another offer of 
proof by the Union pertaining to the experience of the other 
employers who had signed the contract of December 21, 
1959, with regard to the use of owner-operators. The Union 
offered to show that many trucking operators haul the same 
kind of steel as Gallagher, that these firms use owner- 
operators, that they signed the letter of December 21, 1959, 
and that they have not been prevented in any way from 
doing business with owner-operators (JA 106, 107). 

Although the Trial Examiner found in the Union’s 
favor and recommended that the complaint be dismissed 
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for lack of evidence to sustain its charges, the Union filed 
written exceptions with the Board to the above rulings by 
the Trial Examiner with respect to the inadmissibility of 
evidence that the pertinent provisions of the MTLR agree- 
ment had always been interpreted and applied so as not to 
interfere in any way with the maintenance of a business re- 
lationship with the owner-operators and with respect to 
the rejection by the Trial Examiner of offers of proof to 
this effect. The Board refused to consider the Union’s ex- 
ceptions on the ground that they were untimely and denied 
the Union’s request to file them nunc pro tune (JA 36-38). 
The denial of these exceptions by the Board proved highly 
prejudicial to the Union when the Board rejected the recom- 
mendation of its Trial Examiner to dismiss the complaint 
and found against the Union on the basis of its own inter- 
pretation of the MTLR provisions, which up to then had not 
been permitted to figure in the case. 

Once the Board realized that it was going to make the 
interpretation of certain provisions of the MTLR contract 
the central issue in the case, it should have granted the 
Union’s exceptions to the rulings of the Trial Examiner 
and permitted the Union to introduce evidence as to the 
interpretation placed on these provisions by the parties 
thereto. “The rule has long been established that parole 
evidence is always admissible to explain the meaning in a 
particular trade or industry of terms used in a written 
instrument pertaining to that trade or industry.” Black 
vy. Interstate Commerce Commission, 167 F. 2d 825, 827 
(5th Cir. 1948). Accordingly, evidence of custom and 
usage has been admitted in cases too numerous to cite. 
Some of them are Burton v. Jennings, 185 Fed. 382 (2d 
Cir. 1911), cert. den., 220 US. 613; Brown and Hackney 
y. Rushville Furniture Co., 285 Fed. 376 (7th Cir. 1922) ; 
Kockos v. C. Itoh & Co., 288 Fed. 557 (9th Cir. 1923) ; 
Howell v. Grocers, Inc., 2 F.2d 499 (6th Cir. 1924) ; Daniel 
v. Pappas, 16 F.2d 880 (8th Cir. 1926) ; Eustis Packing 
Co. v. Martin, 122 F.2d 648 (5th Cir. 1941) ; Godfrey v. 
U. S. Casualty Co., 167 F. Supp. 783 (W. D. La. 1958). 
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Cf. Standard Oil Co. of New Jersey v. United States, 340 
U. S. 54 (1950). 


Wigmore sums up the situation thus: 


“The liberal rule .. . is today conceded, prac- 
tically everywhere, to permit resort in any case to the 
usage of a trade or locality, no matter how plain the 
apparent sense of the words to the ordinary reader. ... 


“The usage of a trade or locality... being always 
eligible to supersede the ordinary or popular sense of 
words, it remains merely a question for the particular 
case whether the parties have in fact spoken accord- 
ing to that standard.” 10 Wigmore on Evidence, Secs. 
2468, 2464, pp. 204, 208 (3d ed. 1940). 


If the Board should argue that it did not need to take 
evidence as to the interpretation put on these clauses of 
the MTLR contract by the parties thereto, because the 
language of the clauses speaks for itself, we have ample 
authority specifically to the contrary. “It is well settled 
that usage or custom may give ordinary words, for the 
purposes of the contract in which they are used, a mean- 
ing different from which they would ordinarily bear.” 
Distillers Distributing Corp. v. Sherwood Distilling Co., 
180 F.2d 800, 804 (4th Cir. 1950). “Words well known in 
common use have one meaning, scientifically used they 
have another, and by usage in different branches of trade 
and commerce they become impressed with wholly differ- 
ent meanings, well known by those in the trade or business 
where used, but wholly unknown to the uninitiated.” Brown 
and Hackney v. Rushville Furniture Co., 285 F. 376, 377 
(7th Cir. 1922). “On the principle that the intention of 
the parties to a contract should prevail, the language 
thereof is to be given effect according to its trade meaning, 
notwithstanding that in its ordinary meaning it is unam- 
biguous.” Alabama Chemical Co. v. International Agricul- 
tural Corp., 35 F.2d 907, 909-910 (5th Cir. 1929). See 
also comment (a) to Restatement of Contracts, Sec. 246: 
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“The rule [permitting evidence of usage] is not con- 
fined to unfamiliar words or to words often used 
ambiguously. Familiar words may have different 
meanings in different places. A usage may show that 
the meaning of a written contract is different from 
an apparently clear meaning which the writing would 
otherwise bear.” 


What this wealth of authority clearly establishes is 
the fact that if the MTLR contract provisions were an issue 
in this case, then the Union had a right to explain the 
interpretation which had been placed on these provisions 
by the custom and usage of the parties and the industry. 
It was plainly error for the Board to deny the Union’s 
exceptions to the exclusion of its evidence relating to the 
interpretation of the MTLR contract by the parties thereto 
and then to go on and decide the issue against the Union 
on the basis of its own interpretation of this contract. It 
was error grievously compounded for the Board to inter- 
pret the MTLR agreement the way it did in the face of 
the offers of proof placed in the record by the Union, which 
offers are plainly at odds with the interpretations made by 
the Board. Finally, even assuming for the sake of argu- 
ment that the Board was correct in ignoring the Union’s 
offers of proof, still we shall now demonstrate that the 
Board was in error in not accepting the plain meaning of 
the language in question, which on its face clearly does 
not violate Section 8(e) of the Act. 


IV. THe BoarRD WAS IN ERROR IN REFUSING TO ACCEPT 
THE PLAIN MEANING OF THE LANGUAGE OF THE 
CLAUSES OF THE MTLR MASTER AGREEMENT, WHICH 
LANGUAGE ON ITS FACE CLEARLY Dogs Not VIOLATE 
SECTION 8(E) OF THE ACT. 


Section 8(e) of the Act provides: 


“Tt shall be a unfair labor practice for any labor or- 
ganization and any employer to enter into any con- 
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tract or agreement, express or implied, whereby such 
employer ceases or refrains or agrees to cease or re- 
frain from handling, using, selling, transporting or 
otherwise dealing in any of the products of any other 
employer, or to cease doing business with any other 
person, and any contract or agreement entered into 
heretofore or hereafter containing such an agreement 
shall be to such extent unenforcible and void: .. .” 


The Board found that Paragraph 9 of the letter of 
December 21, 1959 (JA 131) and Articles VII, XVII and 
XXI of the MTLR agreement (JA 160) violated this sec- 
tion of the Act (JA 47). The Board concluded that Articles 
VII and XVII, in conjunction with paragraph 9, would 
require independent operators arriving in the Philadelphia 
area from over the road to make all local deliveries directly 
to Gallagher’s terminal, where the shipments would have to 
be transferred to other trucks manned by Union members 
or where the independent operators would have to hire 
Union members to drive their trucks. In either case, said 
the Board, the use of independents in the face of these 
obstacles would become economically impracticable and 
would have to be abandoned. Article XXI, according to the 
Board, would force an employer to give preference to 
Union drivers, and this too would cause at least some re- 
duction in the amount of business which Gallagher could 
do with the independents. Thus, reasoned the Board, these 
provisions were violative of Section 8(e) because they 
would have the effect of requiring at least “a partial ces- 
sation of business” between Gallagher and the independent 
owner-operators (JA 46, 47). 

Actually, as we have already pointed out more than 
once, the Board had no right to base any argument on the 
existence of paragraph 9. It is clearly stated in the record 
by the Union witnesses and clearly conceded by Arthur A. 
Gallagher on cross-examination that the Union had agreed 
to delete paragraph 9 from the proposed contract at the 
meetings of January 2 and 3, 1960 (JA 82, 101). 
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ave already pointed out that the 
ffect of these pro- 


that these provisions 
Union to interfere wi 
employers have continued to 


referring in any way to 
(JA 95). The Union furthe: 
of independent contracto 


ntroduced into the record clearly 
showing that nobody else who 
signed a contract with isions has ever suf- 
fered these dire consequences. So the 
on the actual facts of the situation. It was also wrong on 
the law involved—on the construction to be placed on Sec- 
tion 8(e). 

The language of Section 8(e) is at marked variance 
with the language used by the Board in finding a Section 
8(e) violation. Section 8(e) makes it an unfair labor prac- 
tice for a labor organization and an employer to enter into 
a contract whereby such employer agrees to cease using 
the products of any other employer or agrees to cease doing 
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business with any other person. The Section flatly requires 
an agreement to cease doing business. It does not talk in the 
wishy-wash language of the Board of contract provisions 
with the potential or possible effect of causing a partial 
cessation of business. Section 8(e) does not prohibit the po- 
tential effect of an agreement but the actual agreement 
itself. Either an agreement violates Section 8(e) or it does 
not; it cannot become illegal because of its possible future 
effect. 

This is only at it should be. If Section 8(e) were to be 
allowed to extend to the possible effects of every labor con- 
tract, it could be construed as condemning a whole host of 
collective bargaining agreements. Many contract provisions 
favorable to labor unions and their members involve theo- 
retical or actual adverse effects on the business of third 
persons. For example, suppose a collective bargaining 
agreement grants a wage increase of one dollar an hour. 
The effect of this increase may well be to cause the employer 
to institute a compensating economy elsewhere in his op- 
eration as a result of which he ceases to do business with a 
third person. Surely, however, no one would seriously con- 
tend that the contract provision granting the wage increase 
would be violative of Section 8(e). 

In our case we have contract provisions dealing with 
the preservation of work for union members rather than 
with a wage increase, but the principle is the same. Because 
the Board has found a way to argue that the effect of these 
provisions may be adverse to the interests of independent 
owner-operators we cannot say that these provisions there- 
fore run afoul of Section 8(e). None of the provisions 
singled out by the Board refers to owner-operators (or ever 
has been interpreted as referring to them). None of the 
provisions constitutes an agreement to cease doing business 
with any other person (or ever has been construed as such). 

The provisions of the MTLR agreement in question 
here simply protect the work opportunities which the par- 
ties recognize that employees represented by the Union have 
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enjoyed in the past. Articles VII and XVII merely define 
what is referred to as local work and provides that this 
work shall continue to be performed by employees repre- 
sented by the Union (JA 160). Even the Board finds noth- 
ing wrong with these provisions except as they are read in 
conjunction with Paragraph 9 (JA 46, 47). But as we have 
seen, Paragraph 9 was deleted by the Union prior to the 
strike and early ceased to be an issue in this case. Article 
XXI is nothing more than an attempt to protect the senior- 
ity status of employees in the collective bargaining unit. It 
provides simply that employees on the seniority list of the 
employer shall not be deprived of any existing employment 
opportunities. Furthermore, Article XXI has never been 
interpreted as applying to owner-operators, and by its 
terms it does not require an employer to cease doing busi- 
ness with anybody. 

The Board’s application of Section 8(e) to the con- 
tract provisions in question thus requires a tortured and 
wholly untenable reading of the language of that Section. 
It also necessitates the perversion of the very philosophy 
behind the enactment of the Section, as clearly and repeat- 
edly manifested in its legislative history. The legislative 
history of Section 8(e) is voluminous in quantity but re- 
markably consistent in content. This section is everywhere 
referred to in reports and debates preceding and following 
enactment of the bill of which it was a part as the “hot 
cargo clause”. It was directed at the classic “hot cargo” 
contract: 


“Under the ‘hot cargo’ clauses the union negotiates a 
contract with a carrier-employer not to handle struck 
goods or goods which the union considers have been 
produced under unfair conditions. Thus without “in- 
ducing or encouraging’ the employees of a neutral em- 
ployer—an act now proscribed by the law—the unions 
by labeling the goods ‘hot’ can bring about exactly the 
same effect. By simply telling the neutral employer not 
to handle the goods of a struck primary employer the 
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same effect is produced as would result from the type 
of strike which is now illegal. This bill would close 
this loophole.” Supplemental House Report No. 741 on 
H. R. 8342 in 1 Legislative History of the Labor- 
Management Reporting and Disclosure Act of 1959, 
at 838 (1959). See also S. Rep. No. 187 on 8. 1555 in 
1 Legislative History of the Labor-Management Re- 
porting and Disclosure Act of 1959, at 475 (1959). 


The above quoted material indicates the sense of the 
legislative view of the “hot cargo” clause, which was to 
become Section 8(e). Throughout the full discussion of the 
proposed Section 8(e) ran the theme of hot cargo or hot 
goods. The legislative debate is replete with such emphasis. 
See 105 Cong. Rec., p. 5974, April 24, 1959, 2 Legis. Hist. 
1197(2) and (3); 105 Cong. Rec., pp. 15221, 15222, Aug. 
20, 1959, 2 Legis. Hist. 1707(3), 1708(1). 

This same emphasis on the hot goods or work has 
heretofore always been present in any finding of a violation 
of 8(e) by the Board. See Lithographers Union (Graphic 
Arts Employers Assn.), 180 NLRB No. 102 (1961), (inter 
alia, ¢.g., employer will not request any employee to handle 
any work in any plant if, in another plant of any employer, 
or of any subsidiary of such employer, any local is on 
strike) ; Lithographers Union (Employing Lithographers 
of Greater Miami), 130 NLRB No. 107 (1961), (inter 
alia, e.g., employer will not discharge or discipline employee 
for refusal to handle lithographic production work which 
was made in a non-union shop or work struck by any local 
of international in any other plant of employer) ; cf. Amer- 
ican Feed Co., 188 NLRB No. 23 (1961), (contract ex- 
cludes from job duties any work in connection with hand- 
ling or performing any service on goods coming from or 
going to premises of employer where there is any contro- 
versy with a union). Until the present case the Board had 
interpreted Section 8(e) strictly as a hot cargo clause in 
accordance with the intention of its drafters. In no other 
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case has it found a Section 8(e) violation without a clear 
agreement not to handle hot goods or work. 

Recently in Milk Drivers and Dairy Employees 
Union, Local 546, International Brotherhood of Teamsters 
and Minnesota Milk Company, 183 NLRB No. 128 (October 
25, 1961), the Board refused to find that an agreement was 
violative of Section 8(e). Said the Board: 


“We have found Article 6, Section A, unintelligible as 
an expression of the intent of the parties and its imple- 
mentation in the single instance before us not in vio- 
lation of 8(e). To the extent that this section purports 
to govern only the relations between the Company and 
its employees we find that it does not violate Section 
8(e). To the extent that it is intended to preclude the 
Employer from subcontracting or to provide that the 
Employer may not deal with independant distributors 
we can only hold that the language used is ambiguous 
to a degree which prevents a finding as to its legality 
and we cannot presume an unlawful intent or arrange- 
ment in the absence of more substantial sustaining 
evidence than has been presented here. 


“|, With respect to contracts and agreements pro- 
hibiting an employer from the contracting or sub- 
contracting out of work regularly performed by his 
employees we shall examine each such contract or 
agreement as it comes before us. The language used, 
the intent of the parties and the scope of the restric- 
tion vary greatly in such agreements and each must 
meet scrutiny in terms of the statutory restraint on 
its own.” 


The difference between the Board’s approach in the 
cited case and in the instant case is striking. There the 
Board found the clause to be ambiguous and hence would 
not presume an unlawful intent. There the Board said it 
would carefully examine the contract language and the 


45 


intent of the parties in every case. Yet here the Board 
totally disregarded the uncontradicted evidence of the 
Union’s legitimate intent and excluded from consideration 
evidence as to the practice of the parties and the applica- 
bility of the contract language. Rather, the Board inter- 
preted the contract language as it chose without regard for 
the interpretation of the parties. 

In our case the Board would radically depart from its 
own precedents and from the congressional mandate and 
would find an 8(e) violation without a semblance of an 
agreement not to handle hot (or any) cargo, goods or work, 
and without even an agreement to cease doing business with 
a third party, to go back to the Act itself. By any relevant 
criterion the instant contract provisions simply do not come 
within Section 8(e). They do not come within Section 8(e) 
because they are something entirely unrelated to “hot 
cargo” clauses. They constitute a legitimate declaration of 
the time-honored principle of preserving and safeguarding 
work for employees in the bargaining unit. 

The Board has gone very far wrong in very many 
ways in this case. Nothing in the record or the law supports 
any of its findings or conclusions. We respectfully urge this 
Court to right the wrongs that have been done by setting 
aside the order of the Board and in its place effectuating 
the recommendation of the Trial Examiner that the com- 
plaint be dismissed in its entirety. 


Respectfully submitted, 


HERBERT §. THATCHER 


PAULA R. MARKOWITZ 

RICHARD H. MARKOWITZ 

WILDERMAN, MARKOWITZ & KIRSCHNER 
Attorneys for Petitioner 
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National Labor Relations Board. 


STATEMENT OF QUESTIONS. PRESENTED 


The issues agreed upon in the prehearing conference 
stipulation as as follows: 

1. Whether substantial evidence on the record con- 
sidered as a whole supports the Board’s finding that 
petitioner engaged in a strike to compel the Company 
to execute a contract requiring it to cease doing busi- 
ness with independent operators. 

2. If so, whether, in the circumstances of this case, 
a union which strikes for such an object violates Sec- 
tion 8(b) (4) (i) (A) and (B) and (ii)(A) and (B) of 
the Act. 

3. Whether the Board could properly find the con- 
tract provisions in question unlawful in view of: 

(a) The Trial Examiner’s exclusion of evidence as 
to how the contracting parties interpreted and applied 
the contract provisions in question, and 

(b) The contentions and statements of the General 
Counsel at the hearing with respect to these 
provisions. 

4. Whether the Board’s order is valid and proper.’ 


2 Petitioner apparently no longer makes any contention with 
respect to issue 4. 


€23070—6}——1 @ 


INDEX 


Statement of questions presented 
Counterstatement of the case 
I. The Board’s findings of fact- 
A. Background: the earlier strike and the con- 


B. The Union’s contract demands; the strike_ 
Il. The Board’s conclusions and order-------------- 
Summary of argument. 
eure 
I. Substantial evidence supports the Board’s finding 
that petitioner violated Section 8(b) (4) (i) and 
(ii) (A) and (B) by striking to compel Galla- 
gher to agree to cease doing business with owner- 
operators in violation of Section 8(e) 
A. Articles VII and XXI of the MTLR and 
master agreements would have required 
Gallagher to cease doing business with 
owner-operators in violation of Sec- 


B. An object of petitioner’s strike was to force 
Gallegher to agree to Articles VIT’and 
Set 


AUTHORITIES CITED ° 


Local 686 ¥. N LBB. 108 App. D.C. 2%, 278 F. 2d 858_ 
NLRB. v Bangor Building Trades Council, 218 F. 


Iv 


tinued 
*WV.L.R.B. v. Denver Building & Construction Trades Page 
25 


(CA. 2)----------=-2-—= 
NWLBEB. v. Local 691, Teamsters; 210 F. 24 696 (CA. 


7) 
NL. 
F. 9a 149 (C.A. 9)---------------- 
Schauffler v. Highway Truck Drivers, 182 F.Supp. 164 


Statate: 
National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C., Sec. 151, et #eg-)-————-—- 

Section 8(b) (4) 

Section 8(b) (4) (i) (A) 

Section 8(b) (4) (ii) (A) 

Section 8(b) (4) (A) 

Section 8(b) (4) (i) (B) 

Section 8(b) (4) (ii) (B) 

Section 8(b) (4) (B) 

Section 8(e) 

Section 10(e) 

Section 10(f) 

Section 10(1) 
Miscellaneous: 

Conference Rept. No. 1147 on S. 1555, p. 39; 1 Legisla- 
tive History of the Labor Management Reporting 
and Disclosure Act of 1959, G-P.O., 1959, p. 943__-- 

N.LREB. Rules and Regulations, Series 8, 24 Fed. Reg. _ 
9095, 9107-9108, Sec. 102.46_--------------------- 

9 Wigmore, Evidence, § 2425 (8rd ed., 1940) --------- 


* Authorities chiefly relied upon. 


Gnited States Court of Slppeals 


FOR ‘THE DISTRICT OF. COLUMBIA CIRCUIT 


No. 16429 


Hieoway Truck Drivers anp Hevpess,' Locay 107, 
INTERNATIONAL. BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, -WAREHOUSEMEN AND HELPERS OF 
AMERICA, PETITIONER 

v. 


Nationat Lasor REvations BoarD, RESPONDENT 


OW PETITION TO REVIEW AND SET ASIDE, AND ON OROSS-PETI- 
TION FOR, ENFORCEMENT OF AN ORDER OF THE NATIONAL 
‘LABOR RELATIONS BOARD 


BRIEF AND SUPPLEMENTAL APPENDIX FOR THE NATIONAL 
LABOR RELATIONS BOARD 


,COUNTERSTATEMENT, OF THE CASE 


This case .is before the Court upon the petition of 
Local 107, to review and set aside an order of the 
National. Labor Relations Board issued June 6, 1961, 
and upon the Board’s cross-petition for enforcement. 
The Board’s Decision and Order (J.A. 38-50) is re- 


2“J.A.” refers to those portions of the record printed as a 
joint appendix to the briefs. Whenever in a series of refer- 
ences a semicolon appears, references preceding the semicolon 
are to the Board’s findings; succeeding: references are to the 
‘supporting evidence. 
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ported at 131 NLRB No. 117. This Court has juris- 
diction under Section 10 (e) and (£) of the National 
Labor Relations Act, as amended (61 Stat. 136, 73 
Stat. 519, 29 U.S.C., Sec. 15], e seq.). 


L The Board’s findings of fact 


Briefly, the Board found that the Union’ violated 
Section 8(b)(4) (i) and (ii)(A) and 8(b)(4) (i) 
and (ii)(B) of the Act by ealling a strike to force 
EB. A. Gallager & Sons to cease doing business with 
independent operators and to sign a contract violative 
of Section 8(e). 


A. Background; the earlier strike and the contract relationships 


EB. A. Gallagher & Sons, hereafter referred to as 
Gallagher, does some freight hauling locally in the 
Philadelphia area, but roughly 40 percent of its busi- 
ness involves the hauling of steel from plants in Mary- 
land to consignees in Philadelphia and New Jersey 
(J.A. 39; 56-58). When Gallagher has equipment 
ofits own available, the hauls are made in Gallagher 
trucks, manned by Gallagher employee drivers who 
are represented by the Union (J.A. 54, 58-59). There 
are approximately 12 of these employee drivers who 
operate out of Gallagher’s central Philadelphia 
‘terminal (J.-A. 39; 53, 55). 

When Gallagher’s equipment is not sufficient to 
meet the firm’s hauling commitments, Gallagher leases 
trucks from owners who do their own driving (S.A. 


* Highway Truck Drivers & Helpers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen ~& 
Helpers of America, AFL-CIO. 
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61-62). Gallagher does business with approximately 
30 such owner-operators who for the most part are 
not represented by the Union (J.A. 39; 55, Peti- 
tioner’s Brief 2). When Gallagher engages owner- 
operators for long distance steel hauls, the operators 
normally pick up the steel in their own trucks at the 
mill where it is manufactured and deliver it directly 
to the consignee, without ever bringing their trucks 
into Gallagher’s Philadelphia terminal (J.A. 39; 
59-60). 

For a number of years, the Union and a.multi-em- 
ployer association of freight haulers, MT'LR,* have ne- 
gotiated and maintained a series of collective bargain- 
ing agreements, establishing rates of pay and other 
conditions of employment for the employee drivers of 
the member firms (J.A. 18; 88-89). In ‘its dealings 
with nonmember freight haulers like Gallager, the 
Union has consistently proposed adoptier of the con- 
tract terms negotiated with MTLR, but has, on occa- 

_ sion, negotiated individual agreements with such firms, 
departing from the MTLR contract terms in certain 
respects, infra, p. 34, n..2 (J.A. 18; 97,118). For 15 
years Gallagher has operated under collective bargain- 
ing agreements individually negotiated with the Union 
(J.A. 19; 54). 


«Motor Transport Labor Relations, Inc. 

5 Attached hereto as Appendix A are portions of an Interme- 
diate Report, which was adopted pro forma by the Board in the 
absence of exceptions, in an earlier case against petitioner, also 
involving Gallagher, to which occasional references are made 
herein. 


*It has been orally understood over the years that Gallagher 
would observe the MTLR area wage, holiday and vacation provi- 
sions (J.A. 64, Petitioner’s Brief 22-23). 
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"tn October of 1956, the Union wrote’ Gallagher Te- 
ferring to the expiration of their current contract in 
three months and to the negotiations for a new contract 
then going on between the Union and MTLR, infra, 
p. 31. The letter‘concluded with the ‘suggestion that 
the agreement which would eventually ‘be negotiated 
with MTLR would be an appropriate form of contract 
for Gallagher, but provided that if Gallagher pre- 
ferred, an individual contract could be negotiated, 
infra, p. 31. On December 20, 1956, Arthur Gallagher, 
jmanaging partner of the firm, met with the union rep- 
resentatives to discuss a‘ new contract, infra, p. 31. ¢ 
After managing partner Gallagher had agreed to the 
‘Union’s wage demands, the union representatives 
asked that Gallagher put a member of Local 107 on the 
trucks of the owner-operators whenever they ‘entered 
the Philadelphia area, infra, p. 32. Arthur Gallagher 
‘rejected this demand on the ground that he had no 
control over the employment policies of “the owner- 
operators, infra, p. 32. The union representatives then 
told managing partner Gallagher that the firm would 
have to stop doing business with the owner-operators 
and that it would be shut down until he agreed, infra, 
p. 32. ‘When Arthur Gallagher refused to make any 
commitment on his use of owner-operators, the union 
representatives closed the meeting with the declara- 
tion: ‘‘Well, this time we mean business. You.are out 
of business until you go along,” infra, p. 32. Less than 
a week later, the Union sent Gallagher a proposed con- 
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tzact.in letter form which: Gallagher- Senedd 
turned by December:31, infra, ‘p. 34° :: is 

. On January:2, 5 Chojnaiianoe eimebatoned, Aisaghore 
ing the signed contract. letter; notified: Gallagher's 


employee drivers that Gallagher had no.agreement with: —: 


the Union... The drivers, accordingly, went on:strike. 
On’ February 6}:the'strike was ‘enjoined by the District 
Court for the Eastern District of Pennsylvania under 
Section 10(1) of the Act, infra,p:35,u. 4 (FA: 39). On 
May 7,:1957, following an unfair labor practice charge 
by Gallagher, a Board Trial Examiner found that the 
Union had. violated Section 8(b)(4) of the'-Act: by: 
striking to compel Gallagher’ to cease’ doing business 


“7 ihe letter provided in relevant part infra, p. 24). 2 (J.-A. 
118)20 28 
eR escare saan employed by you'we have asked ‘ir previous 
years that you agree to the wages, hours, and conditions agreed 


to by Motor Transport Labor Relations, Inc., or. in the alterna- 
tive. that you negotiate separately your, own contract. This 
year we offered you the same alternatives in our letter of Octo- 
ber 23, 1956. 

“We are still negotiating with Motor Transport Labor Rela- 
tions, Inc. a contract for the saci seal kere apremeeibe 3 Janu- 
ary 1, 1957. 

cor ime is so short we are writing to ask that you now.agree.to 
wages, hours, and conditions for that two year period. If terms 
more advantageous for Motor Transport Labor Relations, Inc: 
are eventually agreed’to in cur négotiations with it, you will.of 
course be'given the same advantage: . The -wages, hours,and:con~ 
Spica te eieSiabtn eee Peevey ee ey 
you-now-agree as follows: © - 

: ; sibel Strick "povisia? 

In order to insure against a work stoppege. kindly, signify 
your agreement to these wages, hours and conditions by, 
one copy hereof and by having it back in our hands by Decem- 
ber 31, 1956. We will then farnish you with stickers for your 
trucks indicating you have “‘Signed up with Local 107.” 

€23073—41—2 
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with the owner-operators, infra, p. 40.* The:-Union did 
not file any exceptions to the Trial Examiner’s Inter- 
mediate Report and Recommended: Order (J.A. 39). 
On July 24, 1957, the Board, accordingly, entered a pro 
forma order, pursuant to Section 10(c) of the Act, 
adopting the findings, conclusions, and .recommenda- 
tions of the Trial Examiner (J.-A. 16, 39, Pet. Brief 15, 
n. 2). ) 
On November 14, 1958, the Union sent Gallagher two 
copies of 2 collective bargaining agreement, based on 
(although not identical with) the MTLR agreement 
and designed for firms like Gallagher which were not 
members of MTLRB, (J-A: 19-20; 123-126).’ The cov- 
ering form letter stated in part GA. 123) 
” The enclosed collective bargaining agreement 
is the Master Contract covering this area set- 
ting forth the wages, ‘hours and conditions of 
employment of your employees. You will re- 
call that you have already signed a letter bind- 
ing your company to the area terms and con- 
ditions. 


Will you kindly sign one copy of this agree- 
ment * * * and return it to this office. 


®The Union contended before the Trial Examiner that the 
contract letter, which Gallagher had signed, incorporated _ by 
reference a provision in the MTLR contract which banned the 
use of owner-operators, infra, p. 34, n- 2. The Tria] Examiner 
found, however, that the portions of the letter on which the 
Union relied, supra, p. 5, n. 17, did not incorporate any such 
provisions of the MTLE contract, infra, p. 34, n. 2. 

® The term “Master Agreement” is used throughout the text of 
this brief to distmgnish the contract designed for nonmembers 
from the MTLR contract itself. This distinction is not clear in 
the record or in the quoted material in the brief where the terms 
are sometimes used interchangeably. 
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Gallagher,:in aecordance with its past practice, did 
not sign the Master Agreement: but continued to oper- 
ate.under the letter contract which it had signed in De- 
cember 1956, and which was. not due to expire until 
December 31, 1959 (J.A. 21; 63-64). On February 4, 
1959, the Union sent Gallagher another form lettet 
referring to its earlier letter and again requesting that 
Gallagher execute the Master Agreement (JA. 128). 
Gallagher did not comply with this request (u. A. 21; 
65-66). 

In July 1959, the union representatives baled: a 
meeting to urge Gallagher to sign the Master Agree- 
ment (J.A. 21, 25; 109). Managing partner ‘Arthur 
Gallagher told the union representatives that there 
were ‘‘a number of things in the contract that were 
illegal and if [Gallagher] were to sign the contract 
[it] would have to-stop doing business with the inde- 
pendent contractors” (J.A. 21;.67).° The meeting 
closed with an agreement that the matter should be 
referred to the parties’ attorneys. (J.A. 21; 67). 
Gallagher heard nothing ‘further from the Union 
until September 28, 1959, when it received notice of 
the Union’s intention to terminate the contract upon 
expiration of the two year term on ‘December 31, 1958 
(S.A. 40; 68-69, 199). : 


eae Specifically, Gallagher objected to Articles VII ‘and xt 
which provided (J.A. 67-68, 124-125): : 


“Amricie-VIT 
“Local Area Protection 


“Operator agrees that road .drivers,..whether ‘covered by 
this Agreement or not, shall not make any pickups or deliv+ 
eries within the City of Philadelphia or within a radius of 


8 
The Unienls coutract demande; the strika si") 
- On December 21, 1959, the Union sent Gallagher 
form ‘letter ‘set- 


pls 


“Operator may not, lease oF 
supplement his own equipment 
able, useable equipment is working. No 


with MTLE. firms is 


be performed solely ‘by 
shall be performed by employees 
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provisions governing other terms and conditions of 
employment. The letter stated i in ‘relevant Past gs. A. 
40-41; 130-134) : 

‘We are in the process ‘of Sepobiattig the 
wages, hours and working’ conditions to be- 
come effective January 1, 1960 and thereafter 
with Motor Transport Labor Relations, Ine. 
Because time is so short and because we 
desire to conclude our agreement with em- 
ployers such as yourself who are not members 
of MTLR, we are asking you to agree to the 
following wages, hours and working ‘conditions 
effective January 1, 1960 and thereafter which 
will be contained in the new agreement. * * * 


2 * * * 


[numbered paragraphs setting forth miscel- 
[further numbered provisions] ° 

9. Article VII of the current contract, shall 
be amended so as to provide in addition that it 
is the Operator’s obligation to see that all 
trucks arriving in this area from over the road 
are brought to the. terminal before making any 
delivery or pickup unless otherwise agreed 
upon.” . 

* % * * eo 
[further numbered provisions] 

We are asking you to agree to these. wages, 
hours and working conditions in order to con- 
tinue our collective bargaining relationship 
without interruption after the expiration of 


23 Reference is made to Article VII of the Master Agreement, 
set forth, supra, pp. 7-8, n. 10, to which Gallagher had refused 


to agree. 
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our contract. Of course if our master negotia- 
tions result in any different changes in our 
existing collective bargaining: agreement with 
you your signature to this letter will indicate 
your approval of such different changes. In 
other words, you are agreeing herein to effectu- 
ate the changes in our current collective bar- 
gaining agreement which will be the same as 
the changes applicable to all employers in the 
area. 

* * * Will you kindly indicate your agree- 
ment with the terms of this letter by affixing 
your signature in the space indicated and re- 
turning this letter immediately to Local 107. 

Gallagher replied by telegram (J.A. 135): 


This company will conform to the wage rates 
and hourly standards when finally established 
for the industry by your pending contract with 
Motor Transport Relations, Inc. Stop. Mean- 


while we will pay the proposed interim rates 
and will aecept the other proposals for working 
conditions stated in your letter of December 
21, 1959 excepting those having specific refer- 
ence to particular provisions of your contract 
with Motor Transport Relations, Inc. to which 
this company is not a party and also to any 
provisions in conflict with the Labor Manage- 
ment Relations Act of 1947 as amended. or the 
existing order of the National Labor Relations 
Board. 
The Union telegraphed back (J.A. 136): 

Your telegram of December 29, 1959 un- 
satisfactory. Your refusal to accept provisions 
of Local 107’s master contract with freight in- 
dustry which are not in violation of law or ad- 


it 
ministrative order. indicates unwillingness: to 
observe terms and conditions applicable to simi- . 
_lar employers -in the. area. .. Please. sign. our 
letter of December, 21, 1959 agreeing to com- 
ply with area terms and return it immediately. 
You will not be asked to agree to any terms 
violative of law or administrative regulation. 

The Company telegraphed a reply on December 30, 
stating that the Union’s contract proposal of Decem- 
ber 21 contained unlawful demands and suggesting a 
meeting ‘‘to negotiate a satisfactory contract which 
neither violates existing law nor National Labor Re- 
lations Board order’’ (J.A. 41-42; 70). 

At the meeting of January 2, the parties went over 
the December 21 contract proposal in detail (J.A. 41; 
71). Arthur Gallagher stated that his firm would un- 
questionably have to stop doing business with owner- 
operators if he were to sign the agreement as written, 
but agreed to sign if the Union would give written 
assuranee that there would be no interference with 
independent operators (J.A. 41-42; 71). He also 
asked for the deletion of paragraph 9 which required 
over-the-road haulers to report to the Philadelphia 
terminal before making any local deliveries, and of 
the next to the last paragraph which required auto- 
matic adoption of any contract terms negotiated be- 
tween MTLR and the Union (J.A. 42; 71-72). The 
Union refused to make either of these changes on 
January 2, but the next day orally agreed to delete 
paragraph 9 (J.A. 42; 72, 82). 

Arthur Gallagher testified that he again objected 
to the next to the last paragraph of the. December 21 
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letter because the union negotiators told him that: 

. “in their negotiations with MTLR, they were going 
to write in a clause that would eliminate the use of 
independent operators or bring the trucks into the 
home terminal.” (J-A. 42; 79, 83.) A union negoti- 
ator admitted that “the question was asked * * * 
just during the course of the. discussion * * * if 
there was any sort of agreement between MTLR and 
the Union pertaining to owner-operators, would they 
[managing partner Gallagher and his attorney] give 
it some favorable consideration” (J. .A.113-115). The 
Union representative also testified, however, that he 
told Gallagher the Union was not interested in owner- 
operators (J-A. 42; 107). Managing partner Gal- 
lagher refused to accept this oral assurance, stating 
that he “wanted something in writing’”’ in view of 
the written terms of the Union’s contract proposal 
which he felt would automatically bind his firm to 
accept any limitations on the use of owner-operators 
negotiated by MTLR and the Union (J-A. 42; 83-84). 
The meeting closed with the understanding that Gal- 
lagher would submit written counterproposals to the 
Union (J.A. 42; 73). 

These counterproposals were delivered to the Union 
on January 4 (J.A. 42; 73-74). On that same date, 
the Union called a strike because of Gallagher’s re- 
fusal to sign the Union’s contract proposal of Decem- 
ber 21 (J.A. 42; 73-74, 107). The Union rejected 
Gallagher’s counterproposals on January 5 (J.A. 42; 
74). 
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On January \11, 1960,:the Union:sent:Gallagher“# 
form léetter stating (J-A. 143, 146)::. 

“By letter of December 21, 1959 we asked 
you to agree to wages, hours and: working ‘con- 
ditions set forth in that letter as of January 1, 
1960. We also advised you that you would 
be required to comply with any changes in 
our agreement which resulted from our master ° 
negotiations with Motor Transport Labor Re- 
lations, Inc. ene ee cama 

Our master negotiations have now been con- 
cluded and thé’ following are the changes in 
wage increases, terms and conditions of employ- 
ment ‘which are applicable to you. 


[miscellaneous contract provisions] 
There will be some other changes in the 
contract when it is finally prepared in ac- 
“eordance with what will become the practice in 


the ‘area. It was agreed in our ‘recent negotia- 

tions that certain subjects would be discussed 

between M-T\L.R. and the Union 'sdi/as' to at- 

tempt to work out satisfactory wording to apply: 

in the contract. . When these matters are re- 

solved,. the subjects of, the agreement ‘will: be. 

placed in the contract which is sent to you. 

You will be expected to comply with. the 

above mentioned ‘changes in our collective bar- 

gaining agreement where wage increases ‘or 

other contributions are to ‘become effective 

January 1, 1960. We will expect that: the, in-: 
creases be put into effect immediately. 

Gallagher, on January 14, accepted the December: 21: 

letter agreement, as amended by the January 11 letter, 

“subject to * * * previous assurance andthe agreed. 
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understanding that the provisions of paragraph 9 
of December 21, 1959 letter are not applicable’”’ (J.A. 
43; 147). The Union replied next day, accepting 
Gallagher’s proposal but “with the understanding 
that whatever is finally agreed to between * * * 
[MTLR and the Union] will be observed by Gal- 
lagher’’ (J.A. 43; 148).” 

Gallagher telegraphed its willingness to adopt the 
“various sections of the master contract to which 
reference is made” in the December 21 letter (with 
paragraph 9 deleted) and the January il letter, 
together with several agreed upon additions (J.A. 
43; 149). Gallagher protested, however, the require- 
ment that the firm agree to accept any and all un- 
specified provisions which were negotiated by MTLR 
and the Union which could compel Gallagher “to cease 
doing business with independent contractors or opera- 
tors” (J.A. 43; 149-150). But the Union refused to 
withdraw its demand that whatever was agreed to 
between MTLR, and the Union should be observed by 
Gallagher (J.A. 43; 152). 

A meeting was held on January 20 in an attempt to 
settle the strike (J.A. 43; 75-76). Gallagher presented 
the December 21 letter, with paragraph 9 crossed 
out, which met with the approval of the Union (J.A. 
43; 76). Gallagher also presented a copy of a letter 
agreement, drawn by Gallagher and dated January 
20, which reiterated earlier understandings and stated 
that Gallagher would be bound by the MT'LR agree- 
ment where applicable, except where it would inter- 


2 Articles VIL and XXI, supra, p. 8, n. 10, of the final 
MTLR contract for 1960-1962 were unchanged from their 
previous form (J.A. 127, 160-161). 


1b 


fere with his use of independent owner-operators 
(J.A. 43; 76, 154). The Union refused to sign this 
Jetter and the meeting ended (J.A. 44; 76-78). 

Thereafter a series of telegrams were exchanged in 
which the parties restated their basic positions but 
reached no agreement (J.A. 44; 153-158). On Febru- 
ary 6, 1960, the strike was enjoined pursuant to Section 
10(1) of the Act (J.A. 44). Schauffler v. Highway 
Truck Drivers, 182 F. Supp. 164 (E.D. Penn.). The 
injunction provided for its dissolution “upon a show- 
ing to this court that [the Union] has offered in 
writing to enter into an agreement with E. A. Gal- 
lagher & Sons which incorporates the terms of Articles 
I, VII, XX, XXI, and XXXI of the Master Agree- 
ment with Motor Transport Labor Relations, Inc., 
as it was executed on January 12, 1960 * * *, and 
states that such terms of the Master Agreement shall 
be interpreted as having the meaning, with respect 
to the application of the terms to independent owner- 
operators * * * ascribed to such terms by Mr. 
Mathews [Secretary-Manager of MTLR] and Mr. 
Battisfore [Vice-President and Business Agent for 
the Union] in their testimony before this court in this 
case * * *” 182 F. Supp. at 171. On February 23, 
the injunction was dissolved upon representations 
that the Union had made the offer required in the 
proviso to the temporary injunction and that Gal- 
lagher had, accordingly, signed a contract (J.A. 15; 
117, 162). 182 F. Supp. at 171-172. 
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IL The Board's, conclusions and order. 


‘On these facts, the Board: found’ thatthe contract 
provisions of the MTLR agreement to which Gallagher 
objected * and which occasioned the dispute and strike, 
would have violated Section 8(e) of the Act by re- 
-quiring Gallagher to cease doing business with owner- 
operators (J-A. 46-47). The Board, accordingly, 
found that by engaging in a strike with an object of 
compelling adoption of contract clauses violative of 
Section 8(e), petitioner violated Section 8(b) (4): G) 
and (ii)(A) of the Act. The Board further’ found 
that since an object of the strike was necessarily to 
force Gallagher to cease doing business with other per- 
-sons, petitioner had also violated Section 8(b) (4) (i) 
and (ii)(B) (J.-A. 47). ‘ 

The Board, accordingly, ordered: petitioner to cease 
and desist from the unfair labor: practices: found, in- 
cluding coercive activities with an object of forcing 
Gallagher to cease doing business with his ‘tindepend- 
‘ent contractor owner-operators *’* * or with any 
other person.’”? Affirmatively, the order directs ‘‘pe- 
-titioner to post appropriate notices (J-A. 48-49). 


SUMMARY OF ARGUMENT 


I 


A. Petitioner does not deny that it called a strike 
of: Gallagher’s employees to compel Gallagher to exe- 


3% Articles VIL and XXI, and paragraph 9 of the contract 
letter of December 21, supra, pp. 7-8, 9. 

%In making these findings, the Board reversed the holding 
of the Trial Examiner who, on the same facts, concluded that 
the strike was in support of legitimate contract demands 
(J.-A. 44). 


7. 


cute a contract adopting the contract provisions nego- 
tiated between petitioner and MTLR. Under these 
provisions, Gallagher would have been required to 
cease doing business with owner-operators in violation 
of Section 8(e) of the Act. Thus, Article XXTI of 
the Master and MTLR Agreements would have pre- 
cluded Gallagher, even though all its own equipment 
and drivers were busy, from leasing supplemental 
equipment, with drivers provided, from employers who 
did not have a contract with Teamsters, unless no 
Teamster organized lessor was available. 

Similarly, Article VII, as amended by paragraph 9 
of the letter of December 21, would have required 
owner-operators under contract with Gallagher to 
bring their trucks into Gallagher’s main terminal 
upon entering the Philadelphia area. The owner- 
operators would then have been required to hire union 
drivers at the terminal to make local deliveries or to 
allow their freight to be reloaded into Gallagher trucks 
manned by union drivers. Such a contract would in- 
volve at least a partial cessation of business between 
Gallagher and the owner-operators and, insofar as it 
made the operation impracticable, might lead to a 
complete termination of the independent leasing 
arrangement. 

The Board’s findings, thus, do not rest, as’petitioner 
suggests, upon speculation on union hopes to limit 
Gallagher’s' use of owner-operators in the future. 
The findings are based instead upon Articles VII 
and XXT of the MTLR contract for 1957-1959, which 
the union letters of December 21 and January 11 
made clear would be retained or strengthened in the 


18 


new MTLR contract for 1960-1962. Hence, the 
Union’s strike had an object of compelling Gallagher 
to sign a contract unlawful under Section 8(e), in 
violation of Section 8(b) (4) (i) and (ii) (A), and of 
compelling Gallagher to cease doing business with 
owner-operators, in violation of Section 8(b) (4) -G) 
and (ii).(B). 

B. Gallagher consistently indicated its willingness 
to abide by the MTLR contract terms if the Union 
would give written assurance that it would not force 
a cessation of business with the owner-operators. 
But petitioner made no written commitment of any 
kind until January 15, 11.days after commencement 
of the strike, when it agreed in writing to delete par- 
agraph 9 from the letter of December 21. No writ- 
ten assurance was given with respect to the other 
contract provisions in issue until more than a month 


later. The Union then stated in writing, pursuant to 
the proviso to the temporary injunction against the 
strike, that Articles VII and XXTI of the MTLR con- 
tract should be given the meaning attributed to them 
by union witnesses in the Section 10 (1) proceeding— 
whereupon Gallagher promptly entered into a con- 
tract with the Union. 


Petitioner’s contention that the Trial Examiner im- 
properly excluded evidence, offered to show that the 
MTLR contract had not been interpreted to bar other 
employers’ use of owner-operators, was not raised by 
timely exception before the Board and is, therefore, 
barred by Section 10(e) of the Act. In any event, 
the Trial Examiner’s exclusion was not prejudicial 
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since petitioner could not have justified its strike in 
support of a contract whose terms ‘violated Section 
8(e) on the ground that these terms had not been en- 
forced in similar contracts with other employers. 

The statement of counsel for the General Counsel 
respecting the irrelevance of the MTLR contract pro- 
visions was clearly related to the distinction he drew 
between the MTLR Agreement, which the Union 
never directly offered to Gallagher for signature, and 
the derivative Master Agreement for nonmember 
firms, which the Union did ask Gallagher to sign. 
Petitioner’s offer of proof on interpretation of the 
MTLR contract provisions reveals that it was not 
misled into supposing that they were not in issue, 
whether embodied in the Master or MTLR Agree- 


ments. 
ARGUMENT 


I. Substantial evidence supports the Board’s finding that 
petitioner violated Section 8(b)(4) (i) and (ii) (A) and (B) 
by striking to compel Gallagher to agree to cease doing 
business with owner-operators in violation of Section 8(e) 


A. Articles VII and XXI of the MTLR and Master Agreements would have 
required Gallagher to cease doing business with owner-operators in viola- 
tion of Section 8(e) 


Section 8(e) of the Act makes it an unfair labor 
practice “‘for any labor organization and any em- 
ployer to enter into any contract or agreement, ex- 
press or implied, whereby such employer ceases or 
refrains or agrees to cease doing business with any 
other person * * *.”? Section 8(b)(4) provides that 
it shall be an unfair labor practice for a labor 
organization: 

(i). to engage in or induce or encourage any 
individual employed by any person engaged 
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*** in an industry affecting commerce to 
engage in a strike * * * or (ii) to threaten, 
coerce, or restrain any person bis 
in an industry affecting commerce, where in 
either case an object thereof is: 

(A) forcing or requiring an employer or 
self-employed person to join any labor or em- 
ployer organization or to enter into any agree- 
ment which is prohibited by section 8(e) [or] 

(B) forcing or requiring any person eed 
to cease doing business with any other per- 
son * * * 

Petitioner’s strike in the present case was ad- 
mittedly inspired by Gallagher’s refusal to sign the 
contract letter of December 21, binding the firm to 
“any different changes” in the agreement negotiated 
by MTLR and the Union, absent written assur- 
ance that there would be no interference with Gal- 
lagher’s use of owner-operators (J.A. 41-43; 71, 
134, 154, Pet. Brief 19-20, 23, 29). The Board’s find- 
ing that the contract provisions which occasioned the 
strike were unlawful is not based, as petitioner sug- 
gests (Brief 27), on “speculation” as to “some purely 
hypothetical future agreement.’’? On the contrary, 
the Board’s finding rests on the express terms of 
Articles VIL and XXI of the Master and MTLR 
Agreements for 1957-1959, as amended by petitioner’s 
letters of December 21, 1959, and January 11, 1960, 
and as finally incorporated in the MTLR Agreement 
for 1960-1962 (J.A. 40-41, 46-47, 124, 126-127. 
160-161). 

Thus, Article VII of the Master Agreement pro- 
vided that road drivers, whether covered by the agree- 
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ment or not, should ‘‘not make any pickups or 
deliveries within * * * the area for local * * * 
operations * * * nor perform any loading or unload- 
ing within the above area” and that ‘‘[a]ll such work 
and all other local area operation work, which in 
the past Operator and Union agreed should or was 
to be performed solely by employees covered by * * * 
[the] Agreement,” should be “performed by city 
drivers, platform men, helpers, or other employees 
represented by Union’’ (J.A. 124-125). As amended 
by paragraph 9 of the Union’s letter of December 21, 
1959, Article VIL would have required Gallagher in 
addition to ‘‘see that all trucks arriving in * * * [the 
local] area from over the road * * * [were] brought 
to the terminal before making any delivery or pickup 
unless otherwise agreed upon’’ (J.A. 41; 131). In 


% Petitioner urges that its oral agreement on January 3 to 
delete paragraph 9 precluded the Board from finding that an 
object of the strike on January 4 was to force Gallagher to 
sign such a clause (Brief 24). As the Board noted, however, 
the Union did not accede to Gallagher’s request for “something 
in writing” until January 15, 11 days after the. beginning 
of the strike (J-A. 42-48; 83-84, 148). Thus, the Board 
properly found that an object of the strike was to force Gal- 
lagher to sign a contract whose written terms were violative 
of Section 8(e), without regard to prior or contemporaneous 
oral assurances that the written terms would not be enforced. 
See 9. Wigmore Evidence, $2425 (8rd ed., 1940). In any 
event, the withdrawal of paragraph 9 would not have.altered 
the limitation placed by Article VII on the use of road drivers 
for local pickups and deliveries. Paragraph 9 was no more 
than an amendment to Article VII, designed to facilitate: its 
enforcement by bringing over the road operators into the 
terminal with their own trucks where a Local 107 driver could 
then take over (J.A. 124-125, 1381). 


€623075—61——-4 
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view of Gallagher’s previous experience with union 
demands that Gallagher put a member of Local 107 
on the trucks of the independent owner-operators 
whenever they arrived in the local area, the require- 
ments of Article VII and paragraph 9 were properly 
regarded as another union attempt to force Gallagher 
to cease doing business with the owner-operators, 
infra, p. 32. 

As the Board noted (J.A. 46), under these provisions: 


Nonunion owner-operators utilized by Gal- 
lagher could not deliver goods to consignees in 
the Philadelphia area but would have to bring 
their trucks directly to Gallagher’s terminal. 
In order to effectuate local delivery, the steel 
would then either have to be transferred to 
other trucks manned by members of the Re- 
spondent, or the independent operators would 
have to hire Union members to drive their trucks. 
In either event the contract would require a 
partial cessation of business between the in- 
dependent owner-operators who are paid on a 
ton-mile basis, and Gallagher. Moreover, it is 
reasonably inferable that Gallagher’s independ- 
ents were not disposed to hire Union drivers, 
that it would be too expensive and time con- 
suming to reload steel at Gallagher’s terminal 
on to trucks manned by Union members, and 
that Gallagher’s only alternative would be to 
cease using independents for local deliveries. 


Similarly, Article XXI, which would have required 
that Gallagher continue its usual practice of not leas- 
ing outside equipment unless all of its own equipment 
was in use, would have required, in addition, that 
“[nJo outside driver * * * be permitted to operate 
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leased or hired equipment unless and until all avail- 
able employees on the seniority list * * * [had] been 
assigned to work in * * * order.” Even when both 
these contingencies had been met, ie., all Gallagher’s 
equipment was in use and all employee drivers were 
working, Article XXI still would have required that 
Gallagher not lease outside equipment with a driver, 
from an employer who did not have a contract with 
Teamsters, unless no Teamster organized employer 
was available (J-A. 125, 127, 160-161). Such a provi- 
sion clearly goes beyond “preserving and safeguard- 
ing work for employees in the bargaining unit’ and, 
contrary to petitioner’s contention, comes within the 
meaning of Section 8(e) and 8(b)(4) (A) and (B) 
(Pet. Brief 48-45). NLRB. v. Local 294 
Teamsters, 273 F. 2d 696, 698 (C.A. 2). See also 
N.L.R.B. v. Local 691, Teamsters, 270 F. 2d 696, 698- 
699 (C.A. 7); N.L.B.B. v. Bangor Building Trades 
Council, 278 F. 2d 287, 289-290 (C.A. 1); N.L.B.B. v. 
Washington-Oregon Shingle Weavers’, 211 F. 2d 149, 
151-152 (C.A. 9).* 


%* The language of Section 8(e) which prohibits agreements 
not only “to cease * * * handling, using, selling, transporting 
or otherwise dealing in any of the products of any other 
employer” but also “to cease doing business with any other 
person” refutes petitioner’s suggestion that Congress intended 
to outlaw only agreements not to handle “hot cargo or hot 
goods” (Brief 43). Moreover, that Congress regarded contract 
provisions of the type in issue here as essentially “hot cargo” 
clauses, is indicated by the fact that in order to permit a 
limited exemption for subcontracting clauses in the construc- 
tion industry, it was necessary to add a specific proviso to Sec- 
tion 8(e). This exemption would be meaningless if Section 
8(e) were limited, as petitioner suggests, to the traditional 
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Thus, the distinction between hopes and objectives, 
relied upon by petitioner, is not in point here. For 
the contract clauses in support of which the Union 
struck were direct violations of Section 8(e) and as 
such did not represent nebulous “hopes” for limiting 
Gallagher’s use of owner-operators in the future 
(J.-A. 26-29). While the language of the new MTLR 
contract (1960-1962) was not finally settled at the 
time of the negotiations between Gallagher and the 
Union, the union letters of December 21 and Janu- 
ary 11 presumed the continuance of most MTLR pro- 
visions and offered only certain amendments to the 
contract. Nothing in the letters suggested that 
Article XXI would not continue in force in the new 
agreement, and paragraph 9 of the letter of December 
21 made clear that Article VII of the Master Agree- 
ment would still be binding (J.A. 180-134, 143-146). 
As it developed, both Articles VII and XXI appeared 
unchanged when the new MTLR Agreement was 
finally published (J-A. 159-161). Under these cir- 
cumstances the requirement that Gallagher bind itself 
to the terms of the MTLR Agreement was an. unlaw- 
ful demand, particularly in the light of the Union’s 
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ent not to handle “hot goods.” For the proviso does 
“not exempt from section 8(e) agreements relating to supplies 
or other products or materials shipped or otherwise trans- 
ported to and delivered on the site of construction” (Conference 
Rept. No. 1147 on S. 1555, p. 39; 1 Legislative History of the 
Labor Management Reporting and Disclosure Act of 1959, 
GP.O., 1959, p. 948), but is limited to agreements “between 
a labor organization and an employer in the construction 
industry relating to the contracting or subcontracting of work 
to be.done at the site of the construction, alteration, painting 
or repair of a building, structure. or other work,” Section 8(e). 
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admitted inquiry about Gallagher’s reaction to any 
further limitation on the use of owner-operators which 
might be negotiated by the Union and MTLR (J.A. 
113-115). 


B. An object of petitioner's strike was to force Gallagher to agree to 
Articles VII and XXI 


The Union asserts that it sought Gallagher’s ac- 
quiescence in the MTLR terms in order to maintain 
standard wages, hours, and conditions of employment 
throughout the area and that this was the purpose of 
its strike (Brief 19-20, 22-23). As shown above, how- 
ever, several of the contract terms sought by the Union 
would have required Gallagher to cease doing business 
with the owner-operators. Petitioner establishes no 
defense by showing that the strike may have had an 
additional and lawful object if one of its objects was 
unlawful. N.L.R.B. v. Denver Bldg. & Construction 
Trades Council, 341 U.S. 675, 689; Local 636 v. 
N.L.B.B., 108 App. D.C. 24, 278 F. 2d 858, 865; NLRB. 
y. Local 294, Teamsters, 273 F. 2d 696, 698 (C.A. 2). 
Moreover, the illegal contract demands were in fact 
the primary if not the only basis for the strike. Gal- 
lagher had, as petitioner notes (Brief 23), always 
abided by the area wage and vacation terms in 
accordance with an oral understanding with the 
Union (J.A. 64). 

In the present negotiations, Gallagher agreed to 
continue this practice and to execute an agreement 
binding it to any MTLR terms negotiated in the 
future so long as there was a written understanding 
that these terms should not be construed to limit Gal- 
lagher’s use of owner-operators (J.A. 48; 153, 154). 
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This was the assurance which the Union was unwill- 
ing to give, resorting instead to its stock phrase that 
Gallagher would not be asked to agree to any terms 
“in violation of law’? (J.A. 76, 155). 


IL. The Board’s procedure was valid and proper 


Finally, petitioner contends that the Trial 
Examiner improperly excluded evidence offered to 
establish that Articles VII and XXI of the MTLR 
Agreement had not been interpreted by the Union and 
other employers to bar the use of owner-operators 
(Brief 34-40)." Petitioner did not file timely excep- 
tions to this ruling and its contention is accordingly 
barred by Section 10(e) of the Act, infra, p. 46 (J.-A: 
37-38). Sec. 102.46 Board Rules and Regulations, 
Series 8, 24 Fed. Reg. 9095, 9107-9108. In any event, 
the exclusion of the proffered evidence was not 
prejudicial. Petitoier cannot strike to compel exe- 
cution of an agreement whose terms violate Section 
8(e) and defend against an unfair labor practice 
charge on the ground that these terms had not been 
enforced in other contexts with other employers. 


2" Petitioner's offer of proof indicates that it was not misled 
by what it now refers to as “the General Counsel’s clearly an- 
nounced position that he was not contending that any clauses 
of the MTLR agreement were illegal” (Brief 34). The record 
makes abundantly clear that counsel for the General Counsel 
was simply drawing a distinction between the MTLR agree- 
ment, which was not directly presented to Gallagher for signa- 
ture, and the derivative Master Agreement, which was (J.A. 96). 
Thus, counsel for the General Counsel stated that he was not 
concerned with the legality of the MTLR agreement as it 
affected member firms, but was limiting his case to the facts 
present here and to the demands made on Gallagher’s non- 
member firm in this context (J.A. 91-92). 


27 


In the Section 10(1) proceeding before the Dis- 
trict Court, petitioner was permitted to introduce 
the evidence which it sought to introduce in the 
proceeding before the Trial Examiner. The District 
Court, accordingly, entered a proviso to its injunc- 
tion against the strike, authorizing dissolution of 
the injunction “upon a showing to this court that 
[the Union] has offered in writing to enter into 
an agreement with E. A. Gallagher & Sons which 
incorporates the terms of Articles I, VII, XX, 
XXI, of the Master Agreement with Motor Trans- 
port Labor Relations, Inc., as it was executed on 
January 12, 1960 * * * and states that such terms 
of the Master Agreement shall be interpreted as 
having the meaning, with respect to the application 
of the terms to independent owner-operators wee 
ascribed to such terms by Mr. Mathews [Secretary- 


Manager of MTLR] and Mr. Battisfore [Vice 
President and Business Agent for the Union] in 


e % HIP 


their testimony before this court in this case 
Schauffler v. Highway Truck Drivers, 182 F. Supp. 
164, 171 (E.D. Penn.). On the basis of a written 
offer by the Union, made in accordance with the 
proviso to the injunction (J.A. 162), Gallagher was 
perfectly willing to execute an agreement and the 
injunction was, accordingly, dissolved (J.A. 117). 
Schauffler v. Highway Truck Drivers, supra, 182 F. 
Supp. at 171-172. 

But absent written assurance of the kind requested 
by Gallagher throughout the negotiations (J.A. 42, 
48; 83-84, 153, 154), the Union had no right to 
require execution of a contract whose terms were 
violative of Section 8(e), on the ground that other 
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firms had signed such an agreement and had still 
been permitted to use owner-operators. Thus, the 
exclusion of evidence, which even if credited, could 
not have justified the petitioner’s strike conduct, was 
not prejudicial to petitioner’s case. 

Moreover, although petitioner now contends that 
the language of the MTLR contract has never been 
interpreted by it to interfere with the use of owner- 
operators (Brief 35), it took quite another posi- 
tion at the previous unfair labor practice proceeding 
in 1957, infra, pp. 29-41. For it there sought to defend 
its demands that Gallagher cease doing business with 
the owner-operators on the ground that Gallagher had 
agreed to incorporate by reference “a provision in the 
MTLR contract [1957-1959] which banned the use 
of owner-operators,” infra, p. 34, n. 2. 

CONCLUSION 


For the reasons stated it is respectfully submitted 
that the petition to review and set aside the Board’s 
order should be denied and that the order should 
be enforced in full. 


Stuart RoTHMAN, 
General Counsel, 
Domunick L. Manout, 
Associate General Counsel, 
Marcen, Matet-PReEvOosT, 
Assistant General Counsel, 
Metvin J. WELLES, 
Manion L. GRIFFIN, 
; Attorneys, 
National Labor Relations Board. 
DecemBer 1961. 


APPENDIX A 
Untrep States or AMERICA 
Berore THE Nationa Lasor RELations Boarp 
DIVISION OF TRIAL EXAMINERS 
Washington, D.C. 
Case No, 4-CC-81 


Hicoway Truck Dervers & Hetpers, Loca 107, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 
AFL-CIO. 

and 


Coastan Tank Lives, INc. 
Case No. 4-CC-82 i 


Hicuway Truck Drrvers & Hexpers, Locat 107, 
INTERNATIONAL BHOTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 
AFL-CIO. : 


and 


Arruur A. GALLAGHER, ET AL, D/B/A. 
EB. A. Gartaguer & Sons, A PARTNERSHIP 


Case No. 4-CC-83 


Hicuway Truck Devers & Hexpers, Locan 107, 
INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN & HELPERS OF AMERICA, 
AFL-CIO. 

and 
EB. Brooxe Matuacs, Inc., and LEaAMAN 
TRANSPORTATION CORPORATION 
(29) 
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INTERMEDIATE REPORT 
STATEMENT OF THE CASE 


Charges having been filed by Coastal Tank Lines, 
Inc., Arthur A. Gallagher, et al, d/b/a E. A. Gal- 
lagher & Sons, a partnership, E. Brooke Matlack, Inc., 
and Leaman Transportation Corporation (herein 
called Coastal, Gallagher, Matlack and Leaman, re- 
spectively), against the Union named above, herein 
called Local 107, the General Counsel, on January 31, 
1957, issued a complaint in the above captioned duly 
consolidated cases against the aforementioned Re- 
spondent Union, and duly served the complaint to- 
gether with a notice of hearing thereon upon the said 
Respondent. The complaint alleged that Local 107 
had engaged in, and was engaging in conduct con- 
stituting unfair labor practices affecting commerce 
‘within the meaning of Sections 8(b) (1) (A), (4) (A) 
and (4)(C) and Section 2 (6) and (7) of the National 
Labor Relations Act, 61 Stat. 136, herein called the 
Act. In its answer, duly filed, Local 107 conceded 
certain facts with respect to the business operations 
of the employers here involved by denied the commis- 
gion of any unfair labor practices. 

Pursuant to notice, a hearing was held on February 
25 and 26 and March 5 and 6, 1957, at Philadelphia, 
Pennsylvania, before the undersigned Trial Examiner. 
All parties were represented at the hearing at which 
full opportunity to be heard, to examine and cross- 
examine witnesses and to introduce evidence bearing 
upon the issues was afforded all parties. All parties 
likewise participated in oral argument at the close of 
the hearing. On April 19, 1957, the Respondent 
Union and, on April 22, 1957, Gallagher submitted 
briefs which have been fully considered by the under- 
signed. 
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From my observation of the demeanor of the wit- 
nesses, and upon the entire record in the case, I make 
the following: 

FINDINGS OF FACT 


* * * * * 


B. The facts; the contentions of the parties; and 
conclusions with respect thereto 


1. Case No. 4-CC-82 


Gallagher has approximately 225 employees, of 
whom about 125 are warehouse personnel. It has 
from 25 to 30 drivers at its two terminals in Phila- 
delphia, all of whom are represented by Local 107. 

In a letter dated October 23, 1956, the Respondent 
Union reminded Gallagher that their current contract 
would expire on December 31 of that year and re- 
ferred to pending negotiations for a new master 
agreement with Motor Transport Labor Relations, In- 
corporated (herein called MTLR). The Union con- 
cluded its letter with the suggestion that the master 
agreement which would eventually be negotiated with 
that organization would be an appropriate form of 
eontract for Gallagher even though the latter was not 
a member of MTLR, but that, if Gallagher preferred, 
an individual contract could be negotiated. After 
receiving this letter Gallagher heard nothing fur- 
ther from Local 107 until December 19 when Edward 
P. Battisfore, vice president and business agent for 
the Union, telephoned to request a meeting on the 
following day. Pursuant to that request, on De- 
eember 20, Arthur Gallagher, managing partner of 
the firm, met at the union offices with Battisfore and 
one of his fellow business agents, Abraham Berman. 
Gallagher testified, in substance, as follows: The union 
representatives opened the meeting with the statement 
that they wanted to discuss a new contract and a new 
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ferred to pending negotiations for a new master 
agreement with Motor Transport Labor Relations, In- 
corporated (herein called MTLR). The Union con- 
eluded its letter with the suggestion that the master 
agreement which would eventually be negotiated with 
that organization would be an appropriate form of 
eontract for Gallagher even though the latter was not 
a member of MTLR, but that, if Gallagher preferred, 
an individual contract could be negotiated. After 
receiving this letter Gallagher heard nothing fur- 
ther from Local 107 until December 19 when Edward 
P. Battisfore, vice president and business agent for 
the Union, telephoned to request a meeting on the 
following day. Pursuant to that request, on De- 
eember 20, Arthur Gallagher, managing partner of 
the firm, met at the union offices with Battisfore and 
one of his fellow business agents, Abraham Berman. 
Gallagher testified, in substance, as follows: The union 
representatives opened the meeting with the statement 
that they wanted to discuss a new contract and a new 
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wage seale. After. Gallagher assured them that he 
would go along with the union’s wage demands ‘the 
business agents turned to the Employer’s use of the 
independents. They first asked that Gallagher put 
a member of Local 107 on the independent’s truck 
when it arrived in the Philadelphia area. Gallagher 
rejected this demand on the ground that it was im- 
possible since he had no such control over the em- 
ployment policies of the independents. The business 
agents then told Gallagher that he would have to stop 
doing business with the independents or his firm would 
be shut down until he agreed. When he declined to 
make such a commitment, the union representatives 
closed the meeting with the declaration “Well this 
time we mean business. You are out of business until 
you go along.”’ 

Both Berman and Battisfore denied that they told 
Gallagher he would have to quit using the independ- 
ents. Battisfore even denied that the latter question 
was ever discussed at this meeting. In this, however, 
his testimony was contradicted by that of Berman. 
According to Berman, the Union opened the discus- 
sion with a request that Gallagher hire the members 
of Local 107 to pick up and deliver freight in the 
Philadelphia area and at Gallagher’s terminal and 
that the latter flatly refused to do so. On cross-ex- 
amination, Berman conceded that when talking about 
trucks coming into the Gallagher terminal he was re- 
ferring to the independents and, further, that in refus- 
ing to accede to his demand, Gallagher might have 
mentioned that his firm had no control over these 
owner-operators. He further conceded that when 
Gallagher refused to grant their request he (Berman) 
stated “If that is the attitude you are taking, there’s 
no use for further discussion’ and that the meeting 
was closed at that point. Battisfore’s testimony as 
to this meeting presented a somewhat different ver- 
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sion. According to Battisfore, the conference was 
held, not for the purpose of negotiating a new agree- 
ment but, as he stated, “to tell Artie Gallagher the 
things he was doing at the present time we were not 
going to permit in the new contrac .” Battisfore 
testified that they had several matters to discuss with 
him but that when they opened the meeting with a 
request that Gallagher hire members of Local 107 to 
load and unload trucks in the Philadelphia area, 
Gallagher abruptly cut off all discussion with the 
statement ‘No business” and closed the meeting. 
According to Battisfore, the independents were not 
even mentioned at this meeting. This testimony, 
however, was in direct conflict with Battisfore’s testi- 
mony about the same subject matter at the injunction 
hearing in the Federal District Court. There, this 
same witness testified that the foregoing discussion 
with Gallagher had taken place, not on December 20, 
1956, but at another meeting some 18 months before. 
Throughout the course of his examination at the in- 
stant hearing Battisfore was a truculent and. evasive 
witness whose manner did not lend credence to his 
testimony. Mr. Berman was somewhat more credible 
during his appearance on the stand, but on cross- 
examination manifested a similar reluctance to an- 
swer all questions frankly and openly. This was not 
the case, however, with respect to Gallagher, whose 
direct testimony withstood a searching cross-examina- 
tion on all phases of this meeting. In view of this 
fact and the contradictions and concessions in the 
testimony of the union business agents, as well as 
their demeanor, it is my conclusion that Gallagher’s 
testimony is the more credible. I so find. 

From December 20 to January 2, there were no fur- 
ther meetings between Gallagher and the union offi- 
cials. It was undisputed that on December 26, Gal- 
lagher received by mail two copies of a proposed 
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contract, in letter form, from the Union. This agree- 
ment was for a 2 year term effective January 1, 1957, 
and eontained a detailed wage schedule, as well as 
numerous other provisions as to hours and working 
conditions. Both copies had been signed by Raymond 
Cohen, business manager of Local 107. In its letter 
the Union requested that Gallagher sign one copy of 
the proposal and return it immediately. Gallagher 
did so and mailed that copy to the Union head- 
quarters where it was received on December 31.’ 


?In its brief the Respondent asserts that this agreement 
incorporated by reference a provision in the MTLR contract 
which banned the use of owner-operators. There is no evi- 
dentiary basis for this argument, however, either in the fore- 
going agreement or elsewhere in the rocord. The first three 
paragraphs of the Union’s letter to Gallagher read as follows: 

“For our members employed by you we have asked in 
previous years that you agree to the wages, hours, and con- 
ditions agreed to by Motor Transports Labor Relations, Inc., 
or in the alternative that you negotiate separately your own 
contract. This year we offered you the same alternatives in 
our letter of October 23, 1956. We are still negotiating with 
Motor Transport Labor Relations, Inc., a contract for the two 
year period commencing January 1, 1957. 

“Time is so short that we are writing to ask that you now 
agree to wages, hours, and conditions for that two year period. 
If terms more advantageous for Motor Transport Labor Re- 
Jations, Inc., are eventually agreed to in our negotiations with 
it, you will of course be given the same advantage. The wages, 
hours, and conditions in addition to those previously in effect 
to which we asked that you now agree are as follows. * * *” 
[Italics added.] 

Nowhere in the above agreement is there any provision 
prohibiting the use of owner-operators, nor does it incorporate 
by reference any such terms in the MTLR agreement. In 
addition, Gallagher testified, credibly, that he had never con- 
sented to such a clause. Moreover, the Union never offered 
in evidence any contract which it had with MTLR containing 
that type of a provision. From the foregoing it is evident 
that Gallagher agreed only to be bound by the provisions in 
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On January 2," pickets appeared at the. two Gal- 
lagher terminals in Philadelphia with placards read- 
ing “KE. A. Gallagher and Sons on Strike, Local 107.” 
Berman and Battisfore testified that early that morn- 
ing they visited the terminals and told the union 
employees that Gallagher had no agreement with 
Local 107. According to Battisfore, the men asked 
<‘What is it? ‘No contract, no work,’ ’”’ and that he 
replied “It is up to you, fellows.”’ He further stated 
that when some of the employees declared ““We are 
not going to work without a contract,’’ his response 
was “It is all right with me.” The picketing con- 
tinued until enjoined by the Federal District Court 
on February 6.‘ All of Gallagher’s employees, includ- 
ing the shop mechanics who were represented by 
another union, remained away from work throughout 
that period. 

On the morning of January 3, a number of inde- 
pendents, on lease to Gallagher, endeavored to deliver 
a shipment of steeleoil to the Budd plant in Philadel- 
phia. When they arrived at the entrance to the Budd 


the letter agreement which he signed on December 26 as to 
wages, hours and other conditions of employment and that 
Local 107 committed itself to give Gallagher whatever advan- 
tages he might derive from any more favorable terms which 
its contract with MTLR might eventually include. Conse- 
quently, on this state of the record, I find that there is no 
substantial evidence to support the Respondent’s argument that 
Gallagher was bound to cease doing business with the inde- 
pendents by reason of any contractual terms. 

3 These terminals were closed during the New Year’s holi- 
day on January 1. 

*In January 1957 the General Counsel filed a petition in the 
United States District Court for the Eastern District of Penn- 
sylvania for an injunction against the Respondent under Sec- 
tion 10(1) of the Act. After a hearing, that Court granted 
the petition on February 5. The injunctive decree was served 
upon the Respondent Union on February 6. 
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plant they were met by Jack Grant, an organizer for 
Local 107, and several pickets, some of whom ‘were 
driver employees of Gallagher. Arthur Gallagher was 
present at the time. . According to the later, after he 
told Grant that the independents were there to de- 
liver the steel, the union representatives declared that 
before that would be possible, Gallagher would have 
to “go down and get straightened out with Local 
107.” When Gallagher stated that he was already 
“straightened out with Local 107,” since he had 
just signed a contract with that organization, Grant 
‘disclaimed any knowledge thereof. Grant and the 
others with him then told the independents not to 
enter the plant and hinted at serious difficulties if 
they made an attempt to do so. After some time 
chad passed and the independents were still waiting 
at the plant entrance, several policemen arrived and 
cone of the Budd officials suggested to Gallagher that 
the steeleoil be returned to Gallagher’s warehouse, 
Joaded on freight cars and then reshipped to Budd 
‘by rail. At this point Grant made a telephone call 
and thereafter stated to Gallagher and the others 
-present that Edward Walker, an official of 107," had 
given his permission to letting the Budd shipment 
be returned to the Gallagher terminal. Grant then 
designated a picket to accompany the independents 
back to the warehouse. Even after this had been 
done, however, the warehouse employees refused to 
handle the cargo and the trucks were not unloaded. 
On January 3, Gallagher filed the charge in Case 
No. 4-CC-82, alleging that Local 107, by its strike 
aetion, was engaged in an illegal boycott. Battisfore 


eS 
_. ’ Walker was the recording secretary. Neither he nor Grant 
“was called as a witness for the Respondent. The quotations in 
-this paragraph are from Gallagher’s credible, undenied, testi- 
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3 
testified that he first learned of this allegation about 
a week later. Sa ae ee 
‘As found above, on January 2 the representatives 
of Local’ 107 precipitated a strike at the Gallagher 
firm by telling its members that the latter had no con- 
tract with the Union. On December 26, however, 
Gallagher had signed the Union’s proposed agreement, 
an important provision of which read as follows: 
“Tn order to insure against a work stoppage 
kindly signify your agreement to these wages, 
hours and conditions by signing one copy hereof 
and by having it back im our hand by Becember 
31, 1956. We will then: furnish you: with 
stickers for your trucks indicating you have 
‘Signed up with Local 107.’” 
Battisfore offered no satisfactory explanation for the 
Union’s calling the strike on the alleged ground that 
it had: no-agreement with Gallagher. When con- 
fronted with the fact that Gallagher had, in fact, 
signed:a contract prior to the strike call, Battisfore 
suggested that the agreement was not to be effective 
until all grievances were settled. When pressed to 
point out the basis for such a conclusion, however, 
Battisfore could only state “Well * * * our position 
was: he had no—his contract was not to be renewed.”’ 
Gallagher, on the other hand, credibly testified that in 
late December he and Local 107 had no grievance 
problems to settle and that their only disagreement 
was over the independents. 
. From the foregoing it is my conclusion, and I find, 
that on December 20, the Union demanded that Gal- 
lagher cease doing business with the independents, 
that he refused to do so and that Battisfore and 
Berman then declared that he would be shut down 
until he complied with this demand. On January 2 
and thereafter these business agents called Gallagher’s 
employees out on strike, an object of such action, if 
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not the only object, being:to-eompel Gallagher to cease 
doing business with the owner-operators. The Union 
defense, viz., that the:strike was called over grievances 
and that.Gallagher had no-contract, is without support 
in the credible evidence.. Moreover, insofar as the 
contract issue is concerned another fact is significant. 
Although Battisfore conceded that he had told Gal- 
lagher’s employees that the firm had no contract with 
the Union, Gallagher had in fact, signed a new agree- 
ment with Local 107, several days earlier. Had the 
strike that followed been inadvertent, it would seem 
that Battisfore would have ealled it off upon learn- 
ing of the company’s charges and having had an op- 
portunity to examine the union records. This he did 
not do. Instead the strike was continued until en- 
joined by the Federal District Court. 

In its brief, the Respondent, while conceding that 
the strike was called because of Gallagher’s refusal to 
eliminate the owner-operators, argues that it involved 
a primary dispute with Gallagher, and that it was, 
therefore, outside the scope of Section 8(b) (4) (A). 
In support of this argument the Union asserts that it 
had no dispute with the independents, had made no 
demands on them, was not seeking to organize them 
and was not attempting to influence their conduct. 
The assumption that a strike such as the one here in- 
volved was privileged because it was allegedly against 
a primary employer has been answered by the Board. 
Washington-Oregon Shingle Weavers’ Council (Sound 
Shingle Co.), 101 NLRB 1159; Teamsters, Local 
Union No. 135 (Irvin J. Cooper), 101 NLRB 1284. 
In the Sound Shingle case a union refused to let its 
members work at the employer’s plant because the 
latter was using nonunion shingles made by a Camna- 
dian company. In defense of its conduct, the union 
there urged that, inasmuch as the only dispute was 


between the: union and the American employer, there 
tould be no secondary boyeott under the Act. ‘In re- 
jecting this argument the Board stated (tbid., at 
1161): 
It.is true that in the usual type of secondary 
boycott there is a dispute with one employer 
followed by secondary activity against another 
employer with whom he has business dealings, 
- to force a cessation of business with the pri- 
.’ mary employer. But because this kind of sec- 
. ondary boycott is more usual or more frequent 
does not mean it is the only. kind Congress in- 
"tended to reach. 
The Act provides that a prohibited object of the boy- 
cott is “forcing * * * any employer or other per- 
son * * * to cease doing business with any other 
person.’’ [Italics added.] From the clear language 
of the statute, then, such an object.is proscribed re- 
gardless of whether the union has a dispute with the 
“any other person” referred to in the last phrase of 
Section 8(b):(4)(A). .N.D.B.B. v. Shingle Weavers’ 
Council, 211 F. 2d 149, 152-153 (C.A. 9). In a more 
recent case the Board found that a carpenter’s union 
violated Section 8(b) (4) (A) by inducing its members 
working on a prefabricated housing site in Ohio not 
to install prehung doors which had been made by a 
nonunion manufacturer in Indiana and Michigan. 
Local 11, United Brotherhood of Carpenters, ‘etc. 
(General Millwork Corp.), 113 NLRB 1084. Upon 
enforcement proceedings the union there involved 
raised the same argument now pressed. by Local 107, 
namely, that there could be no unlawful boycott be- 
eause it had no dispute with the manufacturer of the 
doors. In rejecting this argument, the ‘Court stated: 
The fact that there was not am active. labor 
dispute between the respondents and the pro« 
. ducers of the doors would not serve to immu-" 
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nize the respondents from the terms of Section 
8(b) (4) (A). of the Act, which neither literally 
nor implicitly requires the existence of such @ 
~ dispute as a condition of its operation. 
N.L.R.B. v. Local 11, Carpenters, etc., — F.2d — 
(C:A. 6), decided April 10, 1957, 39 LRRM 2731, 
2732. 

In accordance with these cases, it is my conclusion 
that the Union’s conduct in striking Gallagher can 
not be regarded as protected primary action. More- 
over, on the facts set out above, I find that the induce- 
ment and encouragement which the Respondent’s 
agents gave the Gallagher employees to strike had, 
among their objectives, the illegal object of foreing 
or compelling Gallagher to cease doing business with 
the independents. Upon the entire record, therefore, 
I am convinced, and find, that the essential elements 
of a violation—inducement, refusal, and unlawful ob- 
jectives—have been proved and that by engaging in 
the above-described conduct the Respondent Union in 
Case No. 4-CC-82 violated Section 8(b) (4)(A)* 


* * * * * 


Vv. THE REMEDY 


Having found that the Respondent has violated Sec- 
tion 8(b)(4) (A) and. 4(C) and 8(b) (1) (A) of the 
Act, I shall recommend that it cease and desist there- 
from and take certain affirmative action designed. to 
- effectuate the policies of the Act. Moreover, in the 


~SThe Respondent also argues that since Gallagher contracted 
with the independents on a single trip basis, it was not asking 
Gallagher “to cease doing business” with the o 

but merely to agree, not to enter into new contracts with them 
in the future. This argument is without merit, however, for 
it ignores the fact that the testimony showed that Gallagher 
_had a continuing course of. business’ with’ the independents 
which Local 107 sought to disrupt by the conduct outlined 
above. 
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light of the present record’ and the ‘extensive viola- 
tions of the Act found to have been committed by the 
Respondent I shall recommend that the Board ente 
a broad order against Local 107. 

Upon the basis of the above findings of fact, and 
upon the entire record in the case, I make the follow- 
ing: 

Conciusions or Law 


1. Highway Truck Drivers & Helpers, Local 107. 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO, 
Downingtown Tank Truck Drivers’ and Maintenance 
Men’s Association, Independent, and Leaman Tank 
Truck Drivers’ and Maintenance Men’s Association, 
Philadelphia District No. 1, are labor organizations 
within the meaning of the Act. 

2. Arthur A. Gallagher, et al., d/b/a B. A. Gallagher 
& Sons, a partnership, Coastal Tank Lines, Inc., Lea- 
man Transportation Corporation, and E. Brooke Mat- 
lack, Inc., are engaged in commerce within the -mean- 
ing of the Act. ft 

3. Respondent Union has, and its agents have, en- 
gaged in unfair labor practices within the meaning of 
‘Section 8(b)(4) (A) of the Act by inducing ‘and 
encouraging employees of E. A. Gallagher’ & Sons 
and Coastal Tank Lines, Inc., to engage in a strike or 
concerted refusal in the course of their employment 
to perform services for their respective employers, an 
object thereof being to force or require such em- 
ployers to cease doing business with the independent 
trucking contractors and owner-operators ‘whose serv- 
Gees are utilized by these employers under the terms 
of lease agreements or subcontracts. : reat 


..4, Respondent Union has, and its. agents have, 


engaged in unfair’ labor’ practices within: the mean- 
‘ing of Section 8(b) (4) €A)’ and (C)' of the Act 
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by inducing and encouraging the employees of Lea- 
man Transportation Corporation and E. Brooke Mat- 
lack, Inc., to engage in a strike or concerted refusal 
in the course of their employment to perform services 
for their respective employers, objectives thereof 
being: 

(a) To force or require these employers to 
cease doing business with Atlantic Refini 
Company, Gulf Oil Corporation, Phillips Pe- 
troleum Company, Sinclair Refining Com- 
pany, and Sun Oil Company, and other oil 
companies and to force the latter com anies 
to cease doing business with Leamon, tlack 
or Coastal; 

(b) To force Leaman Transportation Cor- 

ration to recognize or bargain with the 

spondent Union as the representative of its 
employees although other labor organizations 
have been certified as the representatives of 
such employees under the provisions of 
Section 9. 


5, Respondent Union has engaged in unfair labor 
practices within the meaning of Section 8(b) (1) (A) 
by. restraining and coercing employees in the exer- 
cise of rights guaranteed by Section 7 of the Act. 

6. The aforesaid unfair labor practices are unfair 
labor practices affecting commerce within the mean- 
ing Section 2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact 
and conclusions of law and upon the entire record 
in the case, I recommend that the Respondent Union, 
Highway Truck Drivers & Helpers, Local 107, Inter- 
national Brotherhood of ‘Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO, its 
officers, representatives, agents, successors, and 
assigns, be ordered to 
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1. Cease and desist from: 

(a) Engaging in, or inducing or encouraging the 
employees of E. A. Gallagher & Sons, Coastal Tank 
Lines, Inc., E. Brooke Matlack, Inc., Leaman Trans- 
portation Corporation, or of any other employer, to 
engage in a strike or a concerted refusal in the 
course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on 
goods, articles, materials or commodities, or to per- 
form any services, where an object. thereof is to force 
or require any such employer or person to cease 
doing business with any other person. 

(b) Engaging in, or inducing or encouraging the 
employees of Leaman Transportation Corporation, or 
of any other employer, to engage in, a strike or con- 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodi- 
ties, or to perform any services, where an object 
thereof is to force or require the Leaman Transporta- 
tion Corporation to recognize or bargain with the Re- 
spondent Union as the bargaining representative of 
any of its employees in the bargaining units described 
below, so long as any labor organization other than the 
Respondent is certified by the Board as the representa- 
tive of such employees. The units are: 

1. All tank truck drivers and maintenance men em- 
ployed by Leaman Transportation Corporation at its 
terminal in Glenolden, Pennsylvania. 

2. All truck drivers and maintenance men employed 
by Leaman Transportation Corporation at its terminal 
in Downingtown, Pennsylvania. 

(c) In any manner restraining or coercing em- 
ployees of Leaman Transportation Corporation or E. 
Brooke Matlack, Inc., their successors or assigns, and 
the employees.of any other employer in the Philadel- 
phia area engaged in transporting freight or cargo, in 
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by inducing and encouraging the employees of Lea- 
man Transportation Corporation and E. Brooke Mat- 
lack, Inc., to engage in a strike or concerted refusal 
in the course of their employment to perform services 
for their respective employers, objectives thereof 


being: 

(a) To force or require these employers to 
cease doing business with Atlantic Refining 
Company, Gulf Oil Corporation, Phillips Pe- 
troleum Company, Sinclair Refining Com- 
pany, and Sun Oil Company, and other oil 
companies and to force the latter companies 
to cease doing business with Leamon, Matlack 
or Coastal; 

(b) To force Leaman Transportation Cor- 

ration to recognize or bargain with the 

pondent Union as the representative of its 
eraployees although other labor organizations 
have been certified as the representatives of 
employees under the provisions of 
Section 9. 


5. Respondent Union has engaged in unfair labor 
practices within the meaning of Section 8(b) (1) (A) 
by: restraining and coercing employees in the exer- 
cise of rights guaranteed by Section 7 of the Act. 

6. The aforesaid unfair labor practices are unfair 
labor practices affecting commerce within the mean- 
ing Section 2 (6) and (7) of the Act. 


RECOMMENDATIONS 


Upon the basis of the foregoing findings of fact 
and conclusions of law and upon the entire record. 
in the case, I recommend that the Respondent Union, 
Highway Truck Drivers & Helpers, Local 107, Inter- 
national Brotherhood of ‘Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL-CIO, its 
officers, representatives, agents, successors, and 
assigns, be ordered to 
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1. Cease and desist from: 

(a) Engaging in, or inducing or encouraging the 
employees of E. A. Gallagher & Sons, Coastal Tank 
Lines, Ine., E. Brooke Matlack, Inc., Leaman Trans- 
portation Corporation, or of any other employer,. to 
engage in a strike or a concerted refusal in the 
course of their employment to use, manufacture, 
process, transport, or otherwise handle or work on 
goods, articles, materials or commodities, or to per- 
form any services, where an object thereof is to force 
or require any such employer or person to. cease 
doing business with any other person. 

(b) Engaging in, or inducing or encouraging the 
employees of Leaman Transportation Corporation, or 
of any other employer, to engage in, a strike or con- 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodi- 
ties, or to perform any services, where an object 
thereof is to force or require the Leaman. Transporta- 
tion Corporation to recognize or bargain with the Re- 
spondent Union as the bargaining representative of 
any of its employees in the bargaining units described 
below, so long as any labor organization other than the 
Respondent is certified by the Board as the representa- 
tive of such employees. The units are: 

1. All tank truck drivers and maintenance men em- 
ployed by Leaman Transportation Corporation at its 
terminal in Glenolden, Pennsylvania. 

2. All truck drivers and maintenance men employed 
by Leaman Transportation Corporation at its terminal 
in Downingtown, Pennsylvania. 

(ec) In any manner restraining or coercing em- 
ployees of Leaman Transportation Corporation or E. 
Brooke Matlack, Inc., their successors or. assigns, and 
the employees.of any other employer in the Philadel- 
phia area engaged in transporting freight or cargo, in 
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the exercise of the right to self-organization, to form, 
join, or assist labor organizations, to bargain collec- 
tively through representatives of their own choosing, 
and to engage in other concerted activities: for: the 
purpose of collective bargaining or other mutual aid 
or protection, or to refrain from any or all of such 
activities, except to the extent that such right may 
be affected by an agreement requiring membership in 
a labor organization as a condition of employment as 
authorized by Section 8(a)(3) of the Act. 

2. Take the following affirmative action, which I find 
will effectuate the policies of the Act: . 

(a) Post at its business offices in Philadelphia, 
Pennsylvania, and at all other places where notices to 
its members are customarily posted, copies of the no- 
tice attached hereto as “‘Appendix.”’ Copies of said 
notice, to be furnished by the Regional Director for the 
Fourth Region, shall, after being duly signed by an 
official representative for Local 107, be posted immedi- 
ately upon receipt thereof and maintained for a period 
of 60 consecutive days thereafter in conspicuous places, 
including all places where notices to members are cus- 
tomarily posted. Reasonable steps shall be taken by 
Local 107 to insure that said notices are not altered, 
defaced, or covered by any other material ; 

(b) Upon request by the said Regional Director, 
within 24 hours after receipt from him of copies of the 
said notice, return to him sufficient copies thereof, 
dated and signed as described above, for posting by E. 
A. Gallagher & Sons, Coastal Tank Lines, Inc.; E. 
Brooke Matlack, Inc. Leaman Transportation Cor- 
poration, Atlantic Refining Company, Gulf Oil Cor- 
poration, Phillips Petroleum Company, Sinclair Refin- 
ing Company and Sun Oil Company, should they be 

illing to post the same, in places where notices to 
their employees are customarily posted ; ais 
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(ec) Notify the said Regional Director, in writing, 
within 20 days from the date of this Intermediate Re- 
port of the action taken by it to comply therewith. 

I further recommend that unless the Respondent 
shall within 20 days from the receipt of this Inter- 
mediate Report notify the said Regional ‘Director in 
writing that it will comply with the foregomg recom- 
mendations, the National Labor Relations Board issue 
an order requiring Respondent to take the action 
aforesaid. 

Dated at Washington, D.C., this 7th day of May 
1957. 


Robert E. Mullin, 
Rosert E. MvLwq, 
Trial Examiner. 
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shall have power to petition 
of the United States, 
it * * * wherein the.un- 
uestion occurred or 
or transacts busi- 
order and for 
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provided in section 2112 of 
Upon the filing 
cause notice 
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order such additional evidence to be taken be- 
fore the Board, its member, agent, or agency, 
and to be made a part of the record * * *. 
Upon the filing of the record with it, the juris- 
diction of the court shall be exclusive and its 
judgment and decree shall be final, except that 
the same shall be subject to review by the 
* * * Supreme Court of the United’ States 

mn writ of certiorari or certification as pro- 


(£) Any person 
of the Board grantin: 


Columbia, by 
-tion praying 
modified. or set asi 


* * 
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(1): Whenever it is charged that any person 
has engaged in an unfair labor practice within 
the meaning of paragraph 4 (A), (B), or (C) 
of Section 8(b), or Section 8(e) or Section 
8(b) (7), the preliminary investigation of such 
charge shall be made forthwith and given 
priority over all other cases except cases of 
like character in the office where it is filed or 
to which it is referred. If, after such investi- 
gation, the officer or regional attorney to whom 
the matter may be referred has reasonable 
cause to believe such charge is true and that a 
complaint should issue, he shall, on behalf of 

oard, petition any district court of the 
United States * * * within any district 


matter. Upon the 
the district court 
grant such injunctive relief or temporary re- 


straining order as it deems just and proper, 
notwithstanding any other provision of law. 
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Highway Truck Drivers and Helpers, Local 107, affili- 
ated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (here- 
inafter referred to as “Union”), petitions your Honorable 
Court for a Rehearing in this matter. This case is before 
this Court on the Union’s Petition to Review an Order of 
the National Labor Relations Board and the Board’s cross- 
petition for enforcement of its Order. This Court’s Opinion 
was issued on April 27, 1962. 

We earnestly submit that a rehearing ought to be 
granted in this case. If there ever was a case where the 
Board’s Order is totally and completely unsupported by 
the record, this is that case. In fact, the Board and this 
Court base their conclusions on their interpretation of con- 
tract clauses as to which the Union was prohibited from 
introducing any evidence as to how the parties to such 
clauses interpreted and applied them. The Union has ac- 
tually been deprived of a full and fair hearing before the 
Board and of an opportunity to present its side of this case. 

This matter arises out of a strike conducted by the 
Union against E. A. Gallagher and Sons, a partnership 
having its principal office in Philadelphia. Gallagher is a 
common carrier by motor vehicle whose employees are 
members of and represented by the Union. Gallagher also 
engages certain independent contractors to transport 
freight for it from other points to the Philadelphia area. 
Gallagher has been a party to a contract with the Union 
for many years. 

The instant proceeding arises out of a dispute be- 
tween the Union and Gallagher over the terms of a new 
contract to be effective January 1, 1960. The Union asked 
Gallagher in a form letter to agree to the terms negotiated 
between the Union and an employer association called 
Motor Transport Labor Relations, Inc. (MTLR). Gallagher 
refused to so agree, although he had done so in the past, 
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because he believed that such an agreement would require 
him to cease doing business with the independent operators. 
The Union orally assured Gallagher that this was not so 
on 2 number of occasions, but upon Gallagher’s refusal to 
execute the agreement, a strike began on January 4, 1960. 

The Trial Examiner who heard the evidence found 
that the Union’s conduct was legal and proper and dis- 
missed the Complaint. The Board reversed him and found 
that the Union had violated Sections 8(b) (4) (i) (ii) (A) 
and (B) of the Act by engaging in a strike to compel Gal- 
lagher to cease doing business with the so-called independ- 
ent contractors, and to sign the contract which would have 
required him to do so. The Board found that certain of 
the clauses in this contract violated Section 8(e), the “hot 
cargo” prohibitions of the Act, even though it refused to 
permit the Union to introduce evidence as to the meaning 
and application of these clauses. This Court affirmed the 
Board’s finding as to the Union’s objective, but did not 
discuss the allegations of Section 8(e) violations. 

It is axiomatic that the Board has the burden of prov- 
ing the existence of an unfair labor practice. The evidence 
in this case is overwhelming that the Union had no inten- 
tion to require Gallagher to cease doing business with 
independent contractors, and so advised him on a number 
of occasions. This Court’s Opinion refers to the testimony 
of the Union’s vice-president, Edward Battisfore; in that 
testimony the Union’s officer admitted that the subject of 
the “utilization” of independent contractors (not their de- 
struction) was always briefly discussed in negotiations with 
MTLR and then discarded (Slip Opinion, p. 5, footnote 1). 
But that testimony certainly does not establish, or even 
indicate, that the Union wanted Gallagher to cease doing 
business with independent contractors or engaged in a 
strike of Gallagher’s employees for that objective. The 
testimony of all witnesses for the Board and the Union is 
uncontradicted that the Union repeatedly advised Gallagher 


3 


that it was not seeking to have it cease doing business with 
independent contractors.’ 

This Court’s Opinion relies principally upon the find- 
ings of the United States District Court for the Eastern 
District of Pennsylvania in the Section 10(1) proceedings 
ancillary to this case. Schauffler v. Highway Truck Drivers 
and Helpers Local 107, 182 F. Supp. 165 (E. D. Pa. 1960). 
That action was brought under Section 10(1) of the Act, 
which requires the Board’s Regional Director to petition 
a federal court for an injunction if he “has reasonable 
cause to believe such charge is true.” Certainly a reliance 
by this Court upon findings made in a proceeding where 
the Board need only establish “reasonable cause” is mis- 
placed when the Board’s burden here is the requirement 
of Section 10(e) that there be “substantial evidence on the 
record considered as a whole.” In view of the lower stand- 
ard of proof, the District Court’s determination should not 
be accorded much weight in this proceeding. It certainly 
was not accorded any weight by the Trial Examiner who 
dismissed the Complaint, or by the Board which reversed 
his findings. And even the District Judge who was only 
required to find that there existed “reasonable cause” to 
believe that there was a violation of the Act, stated that 
“this is a close case in the view of the hearing judge.” 182 
F. Supp. at p. 1697. 

This Court, like the Board, refused to permit the 
Union to introduce evidence as to the meaning of the con- 
tract clauses in question. The Union had subpoenaed the 
secretary of the employer-association (MTLR) to testify 
that the contract clauses had nothing to do with independ- 
ent operators and did not interfere with any employer’s 
doing business with them. The Board refused to permit 
such testimony and the Union was thus deprived of its 


1 We need hardly remind this Court of the duty imposed upon 
courts of appeals in reviewing Board orders. Universal Camera 
Corporation v. NLRB, 340 U. S. 474 (1951). A review of the record 
will make clear the overwhelming and uncontradicted evidence con- 
trary to the Board’s findings and this Court’s affirmance. 
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right to present to the Board and to this Court the facts as 
to how these clauses are interpreted and what they mean. 
We submit that it is erroneous for the Board and this Court 
to base a finding of a violation of the Act by the Union 
because it engaged in a strike to secure Gallagher’s ap- 
proval of certain contract clauses, without permitting the 
Union the opportunity to introduce testimony as to what 
the clauses mean and how they are interpreted by the parties 
who administer them. 

The basis for this Court’s affirmance of the findings 
as to the Union’s objective is found in the following excerpt 
from the Opinion: 


“The Union’s firm refusal to give written assurance 
that it would not invoke contractual provisions which 
clearly gave it the power to curtail Gallagher’s use of 
independent operators, together with its avowed in- 
tention to continue its attempt to ban the use of such 
independents, made clear the real purpose of the strike 
of January 4.” (Slip Opinion, p. 10.) 


In the first place, this Court is in error when it states 
that the contractual provisions “clearly gave it (the Union) 
the power to curtail Gallagher’s use of independent opera- 
tors.’ We respectfully submit that the Board and this 
Court cannot make such an interpretation of the contract 
clauses in question without at the least hearing the Union’s 
testimony as to how these clauses are interpreted and 
applied. The Union offered the testimony of the secretary 
of MTLR to establish that the contract clauses had noth- 
ing to do with independent operators; it also offered testi- 
mony that other employers had signed the contract without 
any interference with their independent operators (Rec- 
ord, pp. 90-96; 105-107). 

The short answer to this Court’s position is that the 
contract clauses in question did not give the Union any 
authority to curtail Gallagher’s use of independent opera- 
tors. They were not so interpreted and did not apply in 
any way to an employer’s use of independent operators. 
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This Court regrettably has simply assumed that these 
clauses would cause such a result without permitting the 
Union an opportunity to prove the incorrectness of the 
Court’s position. 

Secondly, the Court speaks of the Union’s “avowed in- 
tention to continue its attempt to ban the use of such inde- 
pendents.” Such a statement is completely contradictory 
to everything in the record in this case; it is totally unsup- 
ported. And if this Court intended to rely upon the excerpt 
from the testimony of the Union’s witness printed in a 
footnote on page 5 of the Slip Opinion, such reliance is 
obviously misplaced. In that testimony the Union’s wit- 
ness does not once mention any attempt to “ban” the use 
of independent operators. He speaks of the “utilization of 
owner operators” but not of any attempt to remove them 
or to require an employer to cease doing business with 
them. We do not know where this Court finds support for 
its language; we have searched the record carefully and 
there is no such evidence. On the contrary, the evidence 
throughout the record is uncontradicted that the Union 
consistently took the position that it did not intend Galla- 
gher to cease doing business with independent operators 
and did not seek such result. All of this evidence was 
ignored. 

The Court’s Opinion does not base its conclusion upon 
what the Union did; its result is based on what the Union 
did not do. The burden of proving that it did not have an 
illegal intent is really placed upon the Union by this Court. 
The Court relies almost exclusively upon the Union’s “re- 
fusal to give written assurance” that the contract did not 
apply to owner operators. The Court asks the Union to 
change the terms of an agreement for the benefit of one 
out of more than four hundred employers, and says that 
since it did not do so it must have had an illegal intent and 
thus violated the Act. 

Reference is also made to the Union’s “written assur- 
ance” to Gallagher after the preliminary injunction pro- 
ceedings. At such time the Union only advised Gallagher 
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in writing that the contract clauses meant what the Union’s 
vice-president and the secretary of MTLR had testified in 
the preliminary injunction proceedings in the United States 
District Court (Record, p. 162). This was exactly what it 
had advised Gallagher on a number of occasions, as the 
record clearly shows. Of course, the Board and this Court 
refused to permit that testimony in this proceeding and 
did not have the benefit of the interpretation of these 
clauses by the parties who wrote them and have lived under 
them for years. 

We respectfully submit that this Court’s enforcement 
of the Board’s Order in this case is improper. There is 
no evidence in the record to support a finding of a viola- 
tion of the Act by the Union. The Board has not sustained 
its burden of proving that the Union has engaged in any 
conduct contrary to the statutory prohibitions. The Opinion 
of this Court is based upon an incorrect interpretation of 
contract clauses as to which the Union was not permitted 
to introduce evidence or to supply this Court with the facts 
as to what these clauses mean and how they are interpreted 
by the parties who wrote them. We respectfully submit 
that this Petition for Rehearing should be granted. We 
suggest that the Board’s Order should be denied enforce- 
ment, or in the alternative that the record in this case 
should be remanded to the Board with directions to permit 
the Union to introduce evidence as to the meaning of the 
clauses alleged to be illegal. 


Respectfully submitted, 


HerBert S. THATCHER 

RICHARD H. MARKOWITZ 

WILDERMAN, MARKOWITZ & KIRSCHNER 
Attorneys for Petitioner 


We hereby certify that this Petition for Rehearing is not 
filed for purposes of delay. 


RicHarRD H. MARKOWITZ 
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REPLY BRIEF 


The petitioner in this matter, Highway Truck Drivers 
and Helpers, Local 107, affiliated with the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America (hereinafter referred to as “Union”) , 
files this Reply Brief to correct numerous factual misstate- 
ments in the brief filed by the National Labor Relations 
Board and to clarify the Union’s position in this matter. 


A. THE PRIOR PROCEEDINGS 


The Board’s brief to this Court refers in detail to a 
1957 proceeding involving this Union and E. A. Gallagher 
& Sons (hereinafter referred to as “Gallagher”) . The impli- 
cation inherent in the Board’s references to the prior pro- 
ceedings (Board’s brief, page 22) is that: “If the Union 
violated the Act before, it must be doing so now.” In the 
instant case the Trial Examiner rejected this approach and 
properly required the General Counsel to prove a violation 
of the Act without relying upon prior misconduct (JA 16, 
18). 

The Trial Examiner’s position is amply supported, first 
by the fact that the prior case had long been completed and 
the Union had acted in accord with the Board’s Order.* The 
uncontradicted testimony in our case shows that the Union 
was aware of the Board’s prior holding and had expressly 
told Gallagher that the Union intended to comply with it 
(JA 102, 108, 107) . The Union’s witness, who was credited 
by the Trial Examiner, testified without contradiction : 


“Q. What did you or Mr. Berman tell Mr. Gal- 

lagher at the meeting of January 3d about Local 107’s 

position with regard to these owner-operators used by 

Gallagher? 

A. I will just have to be repetitious. We told them 

that we weren’t interested in his owner-operators, be- 

* The fact is that the Union had complied with Board’s Order, 

and the Board had advised the Union of its satisfaction with the 
Union’s compliance. 
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cause the Board ruled a couple of years ago, and what- 
ever decision the Board made we intended to live up 
to.” (JA 107). 


Secondly, the Trial Examiner’s approach is buttressed by 
the Supreme Court’s decision in Local Lodge 1424, M achin- 
ists v. National Labor Relations Board, 362 U. S. 411, 417 
(1960) . 


B. THE BOARD’S ERRONEOUS ASSUMPTIONS 


The basis of the Board’s entire brief is its unilateral 
assumption as to the meaning of the contract clauses to 
which it refers. If its assumption that these clauses affect 
Gallagher’s operation in a particular fashion is incorrect, 
then the Board’s entire position falls. The Board assumes 
that certain contract clauses would have required Gallagher 
to cease doing business with owner-operators; the fact is 
that no such result was intended or would have occurred. 

The record is replete with evidence that the Union had 
no interest in Gallagher’s owner-operators and had ex- 
pressly told him that it was not requiring him to cease doing 
business with them (JA 83, 102, 103, 107, 108). The Union 
went on strike because Gallagher would not sign the letter 
of December 21, 1959, with Paragraph 9 deleted (JA 101, 
107; General Counsel’s Exhibit 7; JA 180-134) . This letter, 
in its last paragraph, obligated Gallagher to abide by the 
terms of the master negotiations, which referred to the 
negotiations between the Union and MTLR, the employer 
association (JA 82, 134, 135, 152). Gallagher’s refusal to 
sign this letter and to agree to the terms and conditions, 
clarifications and interpretations agreed to between MTLR 
and the Union caused this dispute and its continuation 
(JA 148, 152). 

The letter (JA 130-134) was all that Gallagher was 
asked to sign. It is uncontradicted that Gallagher was not 
asked to sign General Counsel’s Exhibit 3-B, which was an 
expired agreement (JA 124-126). The uncontradicted 
evidence shows: 
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“Q. Now, Mr. Battisfore, showing you General 
Counsel’s Exhibit 3-B, was Gallagher asked to sign 
that document in December of 1959 or January of 
1960? 

A. No, sir. 

Q. Do you know when that document expired or 
ran out? 

A. December 31, 1959. 

Q. Was there any request on January 2d or Jan- 
uary 3d to have Mr. Gallagher sign that document, 
General Counsel’s Exhibit 3-B? 

A. No.” (JA 105; see also JA 125, 126). 


The issue in the dispute did not concern this agreement, but 
the MTLR contract. 

Despite this, the Board’s brief on pages 20-22 refers 
to Article VII of an agreement not involved in any way in 
this proceeding. Article VII of the MTLR contract, both in 
the agreement expiring December 31, 1959, and the agree- 
ment effective January 1, 1960, is not as recited by the 


Board’s brief (JA 126, 127, 159, 160). Thus, the Board’s 
argument is based upon its quotation of the wrong agree- 
ment and is founded upon a completely erroneous premise. 

Actually, the Board’s position before this Court is 
based entirely upon its own interpretation of the MTLR 
contract clauses. It is completely unconcerned with how the 
parties interpreted these clauses or what effect the parties 
intended their agreement to have upon owner-operators 
hired by Gallagher or anyone else. 

The Board refers to Judge Van Dusen’s Opinion in the 
Section 10(1) aspect of this case. Schauffler v. Highway 
Truck Drivers, Local 107, 182 F. Supp. 164 (E. D. Pa. 
1960). Even though that court was only required to find, 
under Section 10(1) of the Act, that the Regional Director 
had “reasonable cause to believe” that the Act was violated 
and was not required to find a violation “supported by sub- 
stantial evidence on the record considered as a whole”, the 
requirement of Section 10(e) applicable in the instant case, 
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still the court said that “this is a close case in the view of 
the hearing judge”. 182 F. Supp. at page 169. 

Judge Van Dusen heard the evidence as to the inter- 
pretation placed on the clauses by the parties themselves. 
The proviso to the preliminary injunction which he issued, 
to which the Board refers on pages 15 and 27 of its brief, 
indicates his belief that if the clauses meant what the test- 
imony before him showed, there was no basis for an injunc- 
tion and not even “reasonable cause” to believe that the 
Union violated the Act. His proviso stated that the injunc- 
tion would be dissolved if the Union advised Gallagher that 
the provisions meant what the testimony showed. When the 
Union rendered such advice the injunction was dissolved 
(JA 162). 

The Board refused to consider this testimony which the 
district judge heard. The Board was content to interpret 
the clauses as it chose, regardless of what the parties meant. 
The Board concluded that the clauses violated Section 8 (e) 
of the Act and that the Union violated the Act; it refused to 
hear or consider how the clauses did not affect owner- 
operators or that they did not require Gallagher to cease 
doing business with them. And when the Union foresaw 
what the Board might do and sought to take exceptions to 
the refusal to hear the evidence as to the meaning, interpre- 
tation and application of the contract’s language, the Board 
refused to consider the exceptions. 

Actually, the Union was not even required to take ex- 
ceptions to the Trial Examiner’s rulings on evidence. The 
Union was the prevailing party before the Trial Examiner; 
it had no reason to file exceptions to a ruling which was not 
necessary to sustain the Trial Examiner’s decision. Recently 
the Court of Appeals for the Second Circuit rejected the 
Board’s attempt to limit the scope of the argument before 
a reviewing court by the prevailing party before a trial 
examiner. In National Labor Relations Board v. Local 138, 
International Union of Operating Engineers, 293 F. 2d 187 
(2d Cir. 1961), the court held that Section 102.46 of the 
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Board’s Rules and Regulations, cited on page 26 of the 
Board’s brief, does not bar judicial review of the Board’s 
findings. Despite the fact that the prevailing party before 
the trial examiner took no exceptions to his Intermediate 
Report, says the court, it still has the right to raise such 
issues on appellate review. See also Electrical Fittings Corp. 
». Thomas & Betts Co., 307 U. S. 241, 242 (1939). 

Interestingly enough, the Board’s brief does not men- 
tion the Intermediate Report (JA 10-30). The Trial Ex- 
aminer who heard the witnesses was obviously much better 
able to obtain an insight into the heart of the problem than 
the Board, which viewed only the cold record. After con- 
sidering and reviewing all of the evidence, the Trial Ex- 
aminer found “that the strike and picketing of Gallagher 
by the Respondent Teamsters was entirely legal and in no 
way violative of the Act” (JA 29) . His decision was entirely 
correct. The Board’s Decision and Order should be reversed 
and its Petition for Enforcement should be denied. 


Respectfully submitted, 


HERBERT S. THATCHER 

PAULA R. MARKOWITZ 

RicHARD H. MARKOWITZ 

WILDERMAN, MArKow!ITz & KIRSCHNER 
Attorneys for Petitioner 


